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New Member of the U. S. Board of Tax Appeals 


With a background of more than a decade of experience in administering and 
drafting revenue legislation, Mr. Turner is well equipped for creditable service 
on the Board of Tax Appeals to which he has been appointed as a member for 
a twelve-year term. He is a graduate of Georgetown University, with A.B., 
LL.B., and LL.M. degrees. From 1920 to 1923 he was employed in the Income 
Tax Unit of the Bureau of Internal Revenue. During 1923 and 1924 he assisted 
in drafting the bill which became the Revenue Act of 1924 and participated in 
the preparation of regulations under that Act. From September, 1924 to April, 
1927 he served as an attorney for the Board of Tax Appeals. While engaged in 
private practice of law in Arkansas from 1927 to 1933, he organized the income 
tax division of the Bureau of Revenues for the State of Arkansas and supervised 
the drafting of regulations under the Arkansas Income Tax Act. From March, 
1933 until confirmation of his appointment as a member of the Board of Tax 
Appeals he served as an attorney in the Office of the Secretary of the Treasury, 
chiefly engaged in matters pertaining to revenue legislation. 
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Capital Gains Under the 
Revenue Act of 1934 


By ArtTHurR J. Hocan * 


ROBABLY the most radical of the numerous 
changes effected by the Revenue Act of 1934 
is that which prescribes how gains and losses 

from the sale of property shall henceforth be treated. 
Although the capital gains problem has long been a 
source of contention and dissatis- 
faction from the standpoint of both 
Government and taxpayer, no pre- 
vious Congressional Committee has 
ever had the temerity to recommend 
a solution quite so novel as that put 
forth by the Sub-committee on 
Ways and Means of the present Con- 
gress and subsequently enacted into 
law. Unfortunately, however, the 
proffered solution does not appear 
to be the result of a calm and dis- 
passionate study of the entire prob- 
lem but seems rather to have been 
based principally upon disclosures 
made during stock market investi- 
gations of the recent past. It is pos- 
sibly because of this somewhat 
hasty and superficial consideration 
of an old and perplexing problem 
that reasons which point to the ill- 
success of the new plan seem fairly 
abundant. 

That part of the new law under 
discussion, Section 117 (a), reads 


as follows: 
General Rule:—In the case of a taxpayer, other than a 
corporation, only the following percentages of the gain or 


loss recognized upon the sale or exchange of a capital 
asset shall be taken into account in computing net income: 

100 per centum if the capital asset has been held for 
not more than 1 year; 

80 per centum if the capital asset has been held for more 
than 1 year but not for more than 2 years; 

60 per centum if the capital asset has been held for more 
than 2 years but not for more than 5 years; 
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40 per centum if the capital asset has been held for more 
than 5 years but not for more than 10 years; 

30 per centum if the capital asset has been held for more 
than 10 years. 

In subsection (d) it is provided that losses from 
sales or exchanges of capital assets shall be allowed 
only to the extent of $2,000 plus the 
gains from such sales or exchanges. 

In making its recommendation 
that the changes which resulted in 
the above provisions be enacted into 
law, the Ways and Means Sub- 
Committee listed certain defects 
which it found in the old law and 
which the suggested changes were 
presumably designed to correct or 
at least mitigate. The report of the 
Sub-committee reads, in part, as 
follows: 

Our present system has the following 
defects: First: It produces an unstable 
revenue—large receipts in prosperous 
years, low receipts in depression years. 
Second: In many instances, the capital- 
gains tax is imposed on the mere in- 
crease in monetary value resulting from 
the depreciation of the dollar instead of 
on a real increase in value. 

Third: Taxpayers take their losses 
within the 2-year period and get full 
benefit therefrom, and delay taking 
gains until the 2-year period has ex- 
pired, thereby reducing their taxes. 

Fourth: The relief afforded in the 
case of transactions of more than 2 
years is inequitable. It gives relief only to the larger tax- 
payers with net incomes of over $16,000. 4 

Fifth: In some instances, normal business transactions 
are still prevented on account of the tax. 


First Defect 


The first defect is undoubtedly a valid one and 
one which has in the past utterly disrupted the even 
flow of revenue from the income tax. The limita- 
tions imposed upon the deduction of losses under the 
new law appear to effectively correct this condition 
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but they do so in a manner that seems quite harsh 
to the taxpayer. In the light of what has happened 
during the past few years, most fair-minded persons 
will agree that losses from the sale of securities 
should not be permitted to reduce or eliminate the 
tax on interest, dividends and the like. It would 
seem to follow, however, that a net gain from such 
sales should not be added to income from other 
sources thereby causing such gains to be taxed at 
surtax rates never reached by a taxpayer on his ordi- 
nary income. It was this very condition that caused 
the abstention from selling which resulted in the 
imposition of the flat 12% per cent rate back in 1921. 
It is, of course, true that, under the present law, the 
entire amount of gain may not be subject to tax, 
depending upon how long the property has been held. 
On the other hand, it is likewise true that the entire 
amount of a loss may not be deductible and that such 
portion of the gain as is subject to tax is taxed at 
rates which are high or low depending upon the size 
of the taxpayer’s income from other sources. If a 
capital net loss cannot affect the rate of tax paid upon 
“other income” (except to the extent of the $2,000 
provided), why should the size of the “other income” 
determine the rate of the tax to be paid on a capital 
net gain? Whether the situation complained of in 
defect number one has been remedied in a proper 
and equitable manner seems, therefore, to be open to 
question. 


Second Defect 


The second objection dealing with “mere increases 
in monetary value resulting from the depreciation 
of the dollar” leads us into a field of economic theory 
in which much honest difference of opinion exists. 
The writer’s personal view is that tax collecting is 
an intensely practical business and that if we are 
going to start considering the rise and fall in the 
value of the dollar in measuring income for taxation 
purposes we will soon become hopelessly involved 
in economic niceties. Salaries and wages, and prac- 
tically every other form of income, are likewise 
affected by fluctuation in the value of the dollar, but 
for obvious reasons no one suggests that any attempt 
be made to reflect these changes in the income 
tax law. 


Third and Fourth Defects 


Defect number three has much in common with 
number five for which reason it may be well to take 
up the fourth objection at this time. The point has 
often been raised that the 12% per cent optional rate 
under the old law was inequitable in that it afforded 
no relief to taxpayers whose incomes were so small 
that they actually paid less than 12% per cent on 
gains. In this connection the opinion is ventured 
that if the combined normal and surtax rate had 
never exceeded 12% per cent the necessity for a 
special rate on capital gains would never have arisen. 
It was partly to relieve, partly to conciliate those 
who would have paid possibly more than half of 
their profit in taxes that Congress instituted the 12% 
per cent rate. The relief thus afforded was admittedly 
not prompted by any feeling of compassion for such 
taxpayers but rather by a desire to induce them to 
realize profits and make them available for taxation. 
The taxpayer whose combined income and capital 
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gains were not sufficient to reach a tax rate of 1244 
per cent certainly did not pay a prohibitive tax on 
his profits. And it may be said with equal assurance 
that most taxpayers would not be deterred from 
realizing a profit merely on account of a tax of less 
than an eighth part of that profit. But even if some 
relatively slight inequity is assumed to exist in this 
respect, it does not seem sufficient to justify the very 
sweeping change that was made in the effort to 
correct it. 

Deserving of far greater consideration were the 
objections raised in numbers three and five. It is 
said that under the former law taxpayers took their 
losses within the two year period, thereby getting full 
benefit therefrom, and delayed taking their gains 
until the expiration of the two year period, thereby 
reducing their taxes. The privilege of choosing the 
time of sale has always been, and will probably 
always remain, that of the taxpayer. Nor is it one 
of which he has ever been slow in, availing himself 
when to do so meant a material reduction in tax 
liability. This gives him a decided advantage, one 
which is powerful enough to completely upset any 
fancy scheme for the treatment of gains and losses 
which involves the setting up of arbitrary periods 
of time having a material effect on such treatment. 
Instead, then, of giving the taxpayer no reason, or 
less reason, to time his sales in order to gain tax 
advantages, it appears that the new law actually en- 
courages the practice by adding several more periods 
for him to play with. 


Fifth Defect 


The final point raised was that in some instances 
normal business transactions are still prevented on 
account of the tax. Here again it is difficult to find 
anything but encouragement for this evil under the 
new law. A taxpayer would have to be quite decid- 
edly bearish before he could be expected to realize 
a less than five year paper profit in the face of the 
inducements which the new provisions offer him to 
wait out the five years. If the taxpayer referred to 
happened to be, say, in the $100,000 annual income 
class and had a paper profit $50,000 in a security 
which he had held for less than one year, it would 
be quite apparent to him that if he could get by the 
first anniversary without selling he could afford to 
see about 20 per cent of his $50,000 profit disappear 
before a decline in value would begin to outweigh 
the tax advantage gained by holding. He can figure 
further that if he holds the security until it is five 
years old he can afford to suffer a loss of about 
43 per cent of his original paper profit and still have 
the same net profit after the payment of taxes that 
he would have had if he had taken his $50,000 profit 
during the first year and paid the tax due thereon. 
Thus it would seem that by holding he gets a free 
play for a further enhancement in value while at the 
same time being indemnified to an important degree 
against decline. 

The table presented herewith will, it is believed, 
give a fairly accurate idea of the effectiveness of this 
inducement to refrain from selling, on taxpayers of 
various income classes. 

The accompanying table is intended merely to in- 
dicate in a general way the advantages which accrue 
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Approximate Percentage of Decrease in Paper Profit on Stock Held for Less 


Rate of Tax 

. if Held Not 

Taxpayers Ordinary More than 

Income Class One Year 
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to the taxpayer who simply holds property which 
shows a profit, waiting out the various periods. 

It is interesting to consider in this connection the 
advantages which can apparently be gained through 
artificially extending the holding period by means of 
a short sale “against the box.” 

Section 117 (e) as originally written by the House 
provided that “For the purposes of this title, gains 
or losses (a) from short sales of property or (b) .... 
tS , Shall be considered as gains or losses from 
sales or exchanges of capital assets held for one year 
or less.” This provision when considered in con- 
nection with I. T. 2683 (C. B. XII-1, page 43), appar- 
ently provided a completely effective means of 
readily converting all more than one year losses into 
less than one year losses, thus entirely nullifying the 
new provisions insofar as the reduction of losses was 
concerned. News of it evidently got to the Senate 
Finance Committee, however, for we find the follow- 
ing in their report on the bill. 

Fourth, to prevent tax avoidance in the case of capital 
losses, and to prevent discrimination in the case of capital 
gains against taxpayers living at a distance from the stock 
market subdivision (e) of section 117 has been entirely 
rewritten. Under the House bill, a man with a long term 
loss could change it into a short term loss and utilize it 
against his gains to the full 100 per cent by simply making 
a short sale. On the other hand, a man living in some 
distant city who desired to sell some stock he had held 
for 5 years would have to pay a tax on 100 per cent of the 
profit if he wired his order for the immediate sale of such 
stock. Both of these inequitable results are remedied by 
the bill as reported. 

In accordance with the above, subdivision (e) 
insofar as it affected short sales, was changed by the 
Senate Finance Committee to read as follows: 

For the purpose of this title (1) gains or losses from 
short sales of property shall be considered as gains or 
losses from sales or exchanges of capital assets. * * * 

Apparently nothing was said up to this time as to 
how the holding period was to be computed in the 
case of a short sale. Doubt on this score was re- 
moved, however, by the Conference Committee Re- 
port on the amendment which reads: 

This amendment will preclude the contention that gains 
or losses from short sales of property are not capital gains 


than One Year Which Would Be Absorbed by Tax Reduction if Held 


More Than More Than More Than 
One Year Two Years Five Years 
But Less But Less But Less More Than 
Than Two Than Five Than Ten Ten Years 
1.71% 3.36% 4.96% 5.74% 
1.94 3.81 5.60 6.48 
2.17 4.26 6.25 y ge 3 
2.41 4.71 6.90 7.96 
2.66 5.17 7.56 8.71 
2.90 5.64 8.23 9.47 
3.41 6.59 9.57 11.00 
3.94 75a 10.94 12.54 
4.48 8.58 12.34 14.10 
5.05 9.61 13.76 15.69 
5.64 10.67 15.20 17.29 
6.25 11.77 16.67 18.92 
7.22 13.46 18.92 21.40 
8.25 15.23 21.23 23.93 
9.34 17.09 23.61 26.50 
10.51 19.02 26.06 29.13 
11.77 21.05 28.57 31.82 
13.11 23.18 31.16 34.56 
14.56 25.41 33.82 37.36 
16.12 27.76 36.57 40.21 
19.01 31.95 41.33 45.11 
20.29 33.74 43.30 47.12 
20.96 34.65 44.30 48.13 
21.64 35.58 45.31 49.15 
22.35 36.53 46.34 50.18 
23.68 37.50 47.37 51.22 
23.83 38.49 48.41 52.26 
24.60 39.49 49.47 53.31 
25.40 40.52 50.54 54.38 


and losses. Under the House bill the property so sold 
was in all cases deemed to have been held for 1 year or 
less, while under this amendment the period for which the 
property was held will depend in each case upon the actual 
holding period of the property which is used by the seller 
to cover his obligation to deliver. 

In view of the foregoing let us consider the case 
of Mr. “A” who bought 1000 shares of X Corporation 
on December 1, 1933 at a cost of $20,000. On April 1, 
1934 he finds that the shares are worth $30,000 and 
feels that they should be sold. He finds, however, 
that having held the shares for less than one year and 
being in about the 50 per cent tax class he will have 
to pay about half of his $10,000 profit in the form of 
taxes. He therefore sells 1,000 shares of the same 
stock short, actually borrowing to make delivery and 
retaining his old certificates in his possession. He 
has, of course, secured his $10,000 profit regardless 
of where the stock goes. 

Just three things can happen between April 1, 1934 
and December 2, 1934. The stock can either go up 
or down or stand still. Let us see what the effect 
of each of these contingencies will be upon Mr. “A’s” 
financial condition. First, suppose the stock is worth 
$40,000 on December 1, 1934. Mr. “A” will there- 
upon cover his open short contract by a purchase in 
the market. He has thus sustained a loss of $10,000 
on a short sale. Having held the stock used to cover 
his short sale only a matter of hours he is clearly 
entitled to a deduction of 100 per cent of the loss. 
At the same time, or within a day or two, he sells 
out his old stock in the market for $40,000. His profit 
on this transaction is now $20,000, and, having held 
the stock for more than one year, only 80 per cent 
is taxable, or $16,000. Deducting his loss from his 
gain, he has a net taxable gain of $6,000, and he pays 
a tax of about $3,000 instead of the $5,000 he would 
otherwise have had to pay. 

Now suppose the stock is worth only $20,000 on 
December 2, 1934. In this event Mr. “A” covers his 
short contract with stock that has now been held for 
more than one year. His profit is still $10,000, but 
only 80 per,cent is now taxable, or $8,000, and he 

(Continued on page 392) 








































































Changes in Treasury Tax Policy 


By ROBERT 


MONG the most controversial and vital prob- 
A lems of the coming years are those relating to 
taxation. Lawyers will further impair their 
already declining leadership if they fail to bring dis- 
interested and intelligent influence to bear upon the 
economic and legal questions involved. 

He is blind to coming events, who fails to see 
ahead a heavy and growing tax burden. This nation, 
like every organized government, has shown a con- 
stant expansion of functions and a tax rate that, 
whatever the promises, shows a steady upward 
curve. Emergency expenditures 
caused by the economic collapse and 
the cost of our economic reconstruc- 
tion, have already led Congress to 
direct a special inquiry into the op- 
eration of our tax laws and into new 
sources of revenue. 

All political parties have found 
the power of taxation a powerful 
control device. The “protectionists” 
found tariff taxation a powerful, 
quick and certain means to divert 
wealth from its ordinary economic 
channels and to concentrate it in the 
hands of “infant industries.” Now 
an opposed group seeks to use the 
same power to a different end, to 
equalize incomes and to redistribute 
concentrated wealth. 

Whether or not they accept either 
of these extreme positions, all gov- 
erning groups find taxation a power- 
ful measure of regulation. Liquor 
taxation is an old example. More 
recent examples are processing taxes 
and compensating taxes under the 
Agricultural Adjustment Act, and the new tax on 
the transfer of firearms and machine guns, really 
designed to help suppress crime, and the new 50 per 
cent tax on silver profits designed to prevent specu- 
lators from growing rich on the government’s silver 
policy. The impact of a tax law is not wholly ab- 
sorbed by the field of trade and finance; it jolts the 
whole social order. 

No more than casual examination of our Federal, 
state and local tax structures is necessary to convince 
you that tax laws are too often changed, too imma- 
turely thought out, that they are simply a patchwork 
put together by compromises among contending 
groups. Private groups seek special advantages or 
seek to avoid burdens, and different governmental 
agencies, federal, state and local, compete with each 
other to get necessary revenues without unfavorable 
political results. 

It brings despair to those who seek a scientific and 
equitable tax system that there is nowhere visible a 
group that is at once informed, influential and un- 
selfish. With few and notable exceptions, the men 

* Assistant General Counsel of the U. S. Treasury Department. 


Address delivered before the Ninth Annual Meeting of the Federation of 
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who throng national and state capitals when tax laws 
are being revised, who provide the information or 
misinformation, and the “sentiment” that presses 
laws through, are each agents of a special cause. 
Whatever proposals may be made by the Treasury, 
or by such agencies as New York State’s excellent tax 
department, or by special committees, no scientific 
and equitable tax system can ever become law until 
there is developed a strong body of sentiment, sus- 
tained by informed opinion and powerful enough to 
override the contenders for special advantages. Bar 
associations could, if they but would, 
contribute powerfully to this cause, 
but frankly, it seems hopeless to 
count on most bar associations for 
much contribution to governmental, 
economic, or social science unless 
intellectual inertia be counted a con- 
tribution. 

Your program today, considering 
taxation from several angles, is a 
hopeful sign. The Treasury is mak- 
ing extensive studies of the opera- 
tion of tax laws here and abroad, 
welcomes discussion of policies, and 
will gladly cooperate with its re- 
sources of information, statistics 
and experience with groups every- 
where to build up public interest in 
and information about the tax prob- 
lem without, however, becoming a 
party to any group interest propa- 
ganda. . 

Meanwhile, without awaiting more 
perfect tax laws, we must improve 
the administration of the one we 
have. No workable scheme for 
decentralizing the Federal tax assessing function and 
spreading it into the several states or regions, has 
yet been devised. Centralizing the function in Wash- 
ington, to cover our vast and complex national 
economy, necessitates a vast machine in the Treasury 
Department which, under the name “Bureau of In- 
ternal Revenue”, has much more importafice to 
taxpayers than they generally realize. 

Kinds and rates of tax, broad principles of appli- 
cation and the main outline of procedure, are deter- 
mined by Congress. But upon the Congressional 
skeleton, the flesh that makes the living figure is 
added by Treasury regulations and decisions, by 
General Counsel’s rulings and, last but not least, by 
the administrative attitude of the bureau in individ- 
ual cases. The extent of Bureau power may be real- 
ized from the fact that Congress refrained from 
enacting a statutory reduction of depreciation rates 
upon assurance that the Commissioner, simply by 
administrative regulation and disallowance of unrea- 
sonable claims for depreciation would add $85,000,000 
to the revenues. 

The supervision of this vast power, the new ad- 
ministration has committed to a direct thinking and 
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dynamic Secretary of the Treasury. The democratic 
party, long cast for the role of opposition and criticism, 
from which it has made but brief and widely separated 
ventures into national administration, has developed 
more prominently men whose talents were adapted 
to opposition, such as orators, reformers, critics, po- 
litical philosophers. It has not had necessity or 
opportunity to develop so many executives except on 
the narrower state-wide scale. But in the Treasury, 
particularly, and I think in all other Departments as 
well, zeal for reform, and a philosophy of progressiv- 
ism is not enough to make the “New Deal” effective. 
The administration must still face the test of admin- 
istrative competency. It must execute with fidelity 
the designs it has conceived. It must steer between 
the twin dangers of yielding itself to patronage 
pressure on the one hand, and of having loyalty un- 
dermined and its work sabotaged by retaining 
unsympathetic although technically equipped reac- 
tionaries. It must handle staggering sums of money 
without scandal or waste. As the emergency recedes 
and more normal times resume, the emphasis will 
shift more and more to a plain test of administrative 
capacity. There is a certain determination in the 
Treasury, most noticeable in Washington, that by 
this test, the Treasury shall not be found wanting. 

John Stuart Mill has said: 

The disease which afflicts bureaucratic governments, and 
which they usually die of, is routine. They perish by the 
immutability of their maxims; and, still more by the uni- 
versal law that whatever becomes a routine loses its vital 
principle, and having no longer a mind acting within it, 
goes on revolving mechanically, though the work it is intended 
to do remains undone. 

Short contact will verify the deadly tendency of 
the Revenue Service to “become routine”, to “lose 
its vital principle” and to “go on revolving mechan- 
ically” while a great volume of work accumulated. 
Moreover, the “immutable maxims” of the Bureau 
were laid down and the routine pretty much cast in 
the reckless days of rising markets and declining pru- 
dence which preceded the crash. Wild disregard by 
taxpayers of their own expenditure, shameless ex- 
ploitation of stockholders by corporation executives 
through salary and bonus and reorganization devices, 
were the order of that day. The atmosphere of 
financial laxity and horse-trader ethics which pre- 
vailed in the business world could not fail to have its 
reflection in the government service. The age of $8 
bootleg liquor, of watered holding company stocks, 
of fabulous stock market profits on paper, which 
became the basis of private cash extravagance, was 
also the age of big depreciation allowances, approval 
of wash sales, easy compromises of taxes. In an era 
when, as we now see, not one of us took real heed 
of his own interests, could it be expected that the 
interests of the government would be more strictly 
guarded? Different times have taught different 
standards to business and government. 

To reanimate the service, to make the non-Civil 
Service officials give undivided allegiance to the Gov- 
ernment and to break up the practice of generations 
by which the collectors of taxes were also collectors 
of political assessments, to overcome also the inertia 
and obstructive spirit of those who are entrenched in 
the Civil Service, to guard against favoritism or ad- 
vantage, to stop the holes poked in the law by clever 
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lawyers in aid of powerful clients, is the task be- 
queathed to this administration. Such is the task for 
which those working in the new administration gen- 
erally have been decorated with the title “misguided 
bureaucrats, who ignore history” by that superb 
anthology of platitudes and epithets recently promul- 
gated as the “Republican Declaration of Policy.” 

The income tax law is citizen-administered in the 
first instance. The individual citizen reports his 
transactions, confesses his income and even makes 
the computation and assesses himself the amount of 
his tax. In applying a technical law which few have 
read, and voluminous regulations known to fewer, 
and opinions and decisions some of which are not 
even published, errors will be made, differences of 
opinion will arise. 

In spite of some widely reported cases of tax eva- 
sion, I am convinced that the honor of the taxpayer 
has not failed but that it is, and always must be, the 
greatest force in income tax collection. Looking at 
a cross section of the work of 1933, and using even 
thousands, 4,798,000 taxpayers filed returns, the Gov- 
ernment claimed deficiencies against 85,000 and ad- 
mitted over-assessments against 45,000. In that year, 
after all negotiations were over, the Government 
issued 17,700 deficiency letters and taxpayers took 
6,597 appeals. Settlements are reached without trial 
in about two-thirds of these appealed cases. 

I claim no finality for statistics in matters of this 
kind. Discovered understatements of income may be 
no measure of those undiscovered. Grievances ap- 
pealed may be no measure of grievances borne, be- 
cause of weariness or inability to finance further 
protest. But for whatever they are worth, the sta- 
tistics do show annually only about 2,000 actual liti- 
gations, and differences of opinion were eventually 
reconciled, except in cases numbering about 1/20 of 
1 per cent of returns filed. If there be any general 
disposition by taxpayers to hold out on the Govern- 
ment or by government to harass taxpayers, it is not 
capable of statistical proof. 

There was a tendency in the bureau upon creation 
of the Board of Tax Appeals to claim the greatest 
possible tax and let the Board go into the evidence 
carefully for the first time and determine the tax. 
Such a policy of tax assessment by litigation was 
probably never intended by Congress but it came 
near to being the result. Changes in procedure and 
organization of the Commissioner’s office to over- 
come that tendency have been made. The Commis- 
sioner, before sending a deficiency letter to any 
taxpayer, makes careful audits and field investiga- 
tions, holds conferences with the taxpayer or his 
counsel and makes every effort to act only upon full 
information and consideration. Such a policy, though 
not yet fully reflected in pending cases, has contrib- 
uted largely to the falling off in number and percent- 
age of appeals taken. 

Of course, the Government will always be obliged 
to litigate many cases. Taxpayers are better in- 
formed and often have better access to sources of 
evidence than the Government. The Bureau must 
often assert the tax on doubtful points of law in order 
to obtain guiding decisions. If administrative officers 
concede the point, the revenues have no redress, 
while if it is asserted in error the taxpayer has rem- 
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edy. But we do aim at substantial improvement in 
the percentage of government success through more 
careful analysis of cases before trial. 


Delays in hearings invite appeals to obtain time. 
Delay results in heavy losses to the revenues through 
insolvency, dissipation of assets and devices to defeat 
collection. 


Steps to clear calendar congestion were early 
taken. Rigid refusals of postponements brought 
cases on. Conferences with taxpayers and counsel 
result in agreement on some and often on all issues 
when the date of trial is near at hand. The Board 
is cooperating by working at top speed. June l, 
1933, saw pending 16,902 cases and June 1, 1934 saw 
them reduced to 11,099, of which 1944 have been tried 
and are under submission or awaiting decision, thus 
remaining to be heard 9,155. At the end of May, 
1933, pending litigation before the Board involved 
$776,800,000, and at the end of May this year it was 
reduced to $442,600,000. 


These figures are prophetic of a not too distant 
day when delay will no longer vex or advantage the 
taxpayer. 

Compromise of tax, penalties or interest liability 
to the government is considerably restricted. Con- 
gress has given tax liability a preference as to assets 
and priority of payment over general creditors of the 
taxpayer, and has provided that the liability is not 
to be discharged by bankruptcy. Those provisions, 
to our minds, point to a policy of strict collection. 


It is our understanding that the power given to the 
Secretary of the Treasury to compromise, is lawfully 
exercised only where there is doubt as to the lia- 
bility of the taxpayer or the collectibility of the tax. 
Regardless of former policies, we now hold that an 
undisputed liability, which by reason of the prefer- 
ences, or lien provision of the law, is actually collect- 
ible, presents no case for compromise, even though 
the taxpayer is embarrassed or insolvent. We com- 
promise in the same circumstances, and only to the 
same extent that a good banker does—we com- 
promise only when we cannot collect. Compromise 
because of alleged “equities” or reasons of “public 
policy” are no longer considered. 


It is urged that this rule is severe and causes hard- 
ship. I have yet to learn of a tax that does not. A 
tax that is only collected from those who find it con- 
venient to pay is not a tax; and few taxpayers live 
who cannot make out a case of hardship. Taxpayers 
often neglect to set aside reserves to pay income tax 
and then use their improvidence as a club to compel 
compromise lest a business be closed or employees 
deprived of work, or other creditors prejudiced or 
credit injured. Too often these claims are not true 
or are exaggerated by the taxpayer who wishes to 
blame the government for a failure that would have 
happened even if there never had been an income tax. 

A liberal compromise policy which waives the 
claims of the Treasury for consideration of “public 
policy” or hardship is impossible of administration 
without creating a favored class of taxpayers, and 
without creating many real discriminations, which 
give rise to stories of compromise by influence and 
partiality. It shifts the burden of the taxpayer who 
has not provided for the claims of his country upon 
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those who have, keeps the improvident in competi- 
tion with the sound, fills the Revenue Bureau with 
taxpayers and attorneys crying for special favors and 
too often getting them. Meanwhile, the taxpayer 
who seeks no special favors but makes every sacrifice 
to meet his own burden, has shoved onto him also 
the burden of those relieved on claim of hardship. If 
the present policy seems severe, let it have credit 
for being impartial. 

Refunds and abatements of tax are made in those 
cases where it is apparent that the taxpayer has 
overpaid or has been overassessed. No allowance 
is made unless it is clear that the taxpayer has a case 
which he could establish in court. 


Nothing has contributed so much to criticism of 
Treasury policy as public misunderstanding of the 
published figures on refunds and abatements. 


There are some cases where the taxpayer has over- 
paid by reason of his misunderstanding of the tax law 
or where an excessive amount has been collected by 
action of the Bureau. It would be a shabby Gov- 
ernment that would not correct such mistakes. 
These refunds are carefully audited and investigated 
and subjected to the examination of the Congres- 
sional Joint Committee on Taxation where the 
amount exceeds $75,000.00. 


There are cases where the statute of limitations 
is about to expire, or for some other good cause the 
tax liability could not be carefully investigated in the 
time permitted. In those cases, to protect the inter- 
ests of the Government, an assessment of the maxi- 
mum possible amount has been made, with the result 
that a more careful auditing frequently obliges the 
Bureau to make abatement because the amount is 
overstated. 


Under the estate tax law, estates receive certain 
credits upon their Federal taxes for amounts paid to 
the state. These are published as refunds or abate- 
ments, when as a matter of fact they are not refunds 
at all in any proper sense of the word, and their 
publication under this heading is misleading. Such 
credits are allowed by law; the Bureau has no option 
about it and they do not ordinarily involve a repay- 
ment of money. They simply lessen the amount due 
to the Federal Government. 

Another class of cases causes misunderstanding. 
To use an actual case as an illustration—a deficiency 
of approximately one million dollars was assessed 
against a corporation. Because it made a joint re- 
turn with affliated companies some seventy other 
companies were also liable. The same tax was 
assessed against each of them. Therefore seventy 
million dollars of tax was written on to the books 
of the Government, although only one million dollars 
was ever due, but each and any one of the seventy 
taxpayers was liable for it. The same thing happens 
in the case of transferees where the transfer of a 
taxpayer’s assets without the payment of the tax may 
make many transferees liable, and the full amount 
of such tax is assessed against each, although one 
payment discharges the entire liability. The result 
is that when one pays, there must be an abatement 
or write-off of the tax as against all of the others. 
The method of accounting produces an absurd result. 


If a private banker kept his books on such a basis, 
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he would be accused of inflating his assets, and prop- 
erly. Yet the impression is given out that some one 
has been relieved of a tax, when in fact the amount 
was never owing except secondarily, and was paid 
by the primary debtor. 


The answer to the question whether refunds and 
abatements are made is “Yes,” provided the taxpayer 
can prove by clear and convincing evidence that he 
is entitled to them, and that he would get them in 
court anyway. The policy is a strict and somewhat 
technical one. , 

Criminal prosecutions for fraud are recommended 
by the Treasury where evidence indicates, in the 
language of the statute, “fraud with intent to evade 
tax.” 

While the present Treasury policy toward fraud 
is more severe than in times past, it is not as has been 
portrayed, an undiscriminating severity. Its pro- 
cedure now, as heretofore, is designed to avoid 
groundless prosecution as well as to assure deserved 
ones. 

When a deputy or agent suspects a fraud, the in- 
vestigation is taken over by the experienced investi- 
gators of the Intelligence Unit. It is the invariable 
policy of that Unit to give the taxpayer an oppor- 
tunity to present his version of the facts and his argu- 
ments in defense of his conduct. The history of that 
Unit shows that of the suspected cases investigated, 
it has recommended prosecution in about 25 per cent. 


This recommendation goes to the General Coun- 
sel’s Office, where it and the record are reviewed by 
experienced lawyers of the Penal Division, to make 
sure the evidence meets legal requirements. Taxpay- 
ers are again heard often, in person and by counsel. 
This review is not merely formal, for only 51 per cent 
of the cases received are referred out to the Depart- 
ment of Justice for prosecution. 

The result of this care has been, over the years, a 
record of unparalleled success. Of the cases recom- 
mended by the Treasury for prosecution, conviction 
or pleas of guilty have been had in 93.27 per cent. 
Those prosecuted have included public officials, 
movie actors, lawyers, business men and racketeers. 
They include those listed as public enemies, like 
Al Capone of Chicago and Waxey Gordon of New 
York, and also men of such influence as to be able to 
call as character witnesses the governor of a state 
(not New York) and mayor and a former mayor of 


} a great city. The effect of a conservative policy of 
y policy 


prosecution with a large percentage of success was 
well expressed by a Los Angeles paper upon the 
collection of $75,000 in taxes and conviction of a 
magician with the stage name “The Man Who 
Knows.” The headline read “Man Who Knows All 
Learns It does not Pay to Fool with Internal Rev- 
enue Department.” The Treasury will not break 
down this wholesome respect by groundless recom- 
mendations for prosecution. 


| wish also to make plain that no collector, deputy, 
or revenue agent whatever has authority to threaten 
any citizen with prosecution in order to compel 
agreement with proposed tax changes. No prosecu- 
tion will be permitted or threatened for a difference 
of opinion, nor to punish a taxpayer who asserts 
what he believes to be his rights, even if the Depart- 
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ment disallows his claim. We make no recommenda- 
tion for prosecution and (except for rare jeopardy 
assessments) no assertion of a fraud penalty except 
after hearing the taxpayer’s side of the case, after 
careful investigation of what he claims to be the facts 
and after careful sifting of the evidence by experi- 
enced lawyers. 


The principal changes in Bureau policy as related 
to criminal cases are involved in the treatment of 
voluntary disclosure and tax sale or “wash sale” 
cases. 

The taxpayer who has committed a fraud, and does 
not sleep well o’nights, either because of conscience 
or more likely because of the activities of revenue 
agents, can no more buy his peace by voluntary dis- 
closure and mere payment of the tax. He must now 
also pay the civil penalty of 50 per cent of the tax and 
the interest of 12 per cent as fixed by the law if he 
would be excused from criminal prosecution. Con-' 
fessions are still heard but penance is more fitting 
the offense. More than a few citizens can testify that 
tax frauds are very unprofitable and that from the 
government few secrets are hidden. 

Sales of securities to establish loss have given rise 
to many charges of fraudulent practice, and the policy 
of the Treasury in reference to them has abruptly 
changed. Of course a good faith sale, resulting in 
a complete separation of the taxpayer from the own- 
ership, benefit, and control of a security and resulting 
in a loss, is the basis for a deduction. Less than this 
raises doubt and may, in some circumstances, be 
fraud. The Treasury now treats trick stock sales 
the same as any other kind of fraud. 

One would be rash to attempt to define the boun- 
daries of fraud. It does not include good faith differ- 
ence of opinion as to facts, or as to their legal effect. 
It does include all deliberate and intentional acts or 
omissions, and every trick, artifice, and pretense 
which results in a deception or material concealment. 
Between these two extremes appearances often exist 
which men of good faith and honest dealing are care- 
ful to avoid and others allow at their peril. 

Questions arising in the minds of taxpayers wer 
answered by their lawyers, such as these: 

“Can I sell to my wife?” “Can a sale be made 


upon credit terms?” “Can I buy it back having once 
sold it?” 


Then the taxpayer and the sharp practicing lawyer 
attempted to combine all of these elements into one 
transaction and omitted entirely the ever present re- 
quirement of good faith. Men made sales to their 
wives that. the wives never knew about. In some 
instances large blocks of securities were sold to a 
secretary of no means and small income, who put up 
no money and never knew that she owned the prop- 
erty. Deductions were claimed for mere bookkeep- 
ing entries, and for transactions that were no nearer 
real sales than the moving of securities from one 
safe deposit box to another. 

We hold that only sales which are sales may be , 
the basis for a deduction, and any sale that is a trick 
to present the appearance of sale, without its sub- 
stance, is a fraud. 

(Continued on page 382) 















































The Single ‘Tax on Land Rent 


By Epwin S. Topp * 


I. Nature and Origin of the Single Tax Concept 
HERE is a large group of people in every state 
of the United States who sincerely believe and 
persistently and enthusiastically proclaim their 

belief that the tax problem will be forever solved and 
tax difficulties eternally dissipated by the simple 
expedient of taxing land values or land rent alone. 
It seems expedient therefore to devote an article to 
the discussion of this alleged simple panacea for all 
our fiscal ills. 

Let us first clearly and carefully define the term 
single tax on land. The single tax, 
as the term is used by present day 
American and British advocates, 
. connotes the exclusion of all other 
forms of taxation and the retention 
of one tax alone, namely, on the 
value of the bare land. For the 
United States, it would mean that 
the Federal Government, the state 
governments, the counties, the 
townships, the municipalities, and 
the school districts would secure all 
their public revenues from one 
source alone—land. Customs du- 
ties, excise taxes, personal and busi- 
ness income taxes, taxes on 
buildings and on all distinguishable 
artificial improvements on land 
would disappear. The single tax on 
land, therefore, may be defined as a 
tax on land as the free gift of na- 
ture, or—what amounts to the same 
thing—a tax on land rent. 

The present single tax movement 
in the United States and Great 
Britain dates back some fifty years 
to the publication of Progress and Poverty by Henry 
George. In this book, Henry George, although not 
a professional economist, presented a keen, critical 
analysis of many of the old classical doctrines of the 
economists and compelled them to reexamine and 
modify their long-time orthodox doctrines—particu- 
larly in respect to wages. Like many another de- 
structive critic, however, when Henry George 
essayed to build up instead of to destroy, he failed 
to present a plan for the betterment of the economic 
condition of society that would stand the test of the 
critical analysis of modern economists or public finan- 
ciers. Henry George traced the want and suffering 
among the working classes, the recurring paroxysms 
of industrial depression, the scarcity of employment, 
the stagnation of capital, and the alleged tendency 
of wages to remain at the starvation point, to the 
fact that the land on which and from which all must 
live is made the exclusive property of a relatively 
small portion of the population. As a corollary to 
this proposition, Henry George attributed all the 
economic ills of society to the one seemingly simple, 
elementary proposition that taxation was based in 
an unjust and uneconomic manner upon all types of 





* Of Miami University. 
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wealth, instead of upon the bare land—the sole 
source of all wealth.t. His panacea, therefore, was 
simple and obvious: 


We have seen that there is no possible remedy for 
these evils but the abolition of their cause; we have seen 
that private property in land has no warrant in justice, 
but stands condemned as the denial of natural right—a 
subversion of the, law of nature that, as social develop- 
ment goes on, must condemn the masses of men to a 
slavery the hardest and most degrading. We have weighed 
every objection, and seen that neither on the ground of 
equity or expediency is there anything to deter us from 
making land common property by confiscating rent. 
But, how shall this be accom- 
plished? Henry George answers 
the question by declaring that it 
would be just and equitable to abol- 
ish all private titles in land and to 
declare all land public property, 
letting it out under such conditions 
as would sacredly guard the private 
right to improvements; but, while 
this plan of confiscation is perfectly 
feasible, it would be better to ac- 
complish the same thing in a sim- 
pler, easier, and quieter way— 
namely, by confiscating rent through 
the machinery of taxation. 


What I therefore propose, as the 
simple yet sovereign remedy which will 
raise wages, increase the earnings of 
capital, extirpate pauperism, abolish 
poverty, give remunerative employment 
to whoever wishes it, afford free scope 
to human powers, lessen crime, elevate 
morals and taste and intelligence, purify 
government and carry civilization to yet 
nobler heights, is—to appropriate rent 
by taxation. In this way the State may 
become the universal landlord without 
calling herself so. * * * In form, the 
ownership of land would remain as now. * * * Now, in- 
asmuch as the taxation of rent, or land values, must nec- 
essarily be increased as we abolish other taxes, we may 
put the proposition into practical form by proposing to 
abolish all taxation save that upon land values.’ 


II. The Rent Concept 


ENRY GEORGE and his followers, in agree- 
ment with all economists, have defined land as 
comprising all natural resources. Based on this con- 
cept of land is the notion of land rent. To quote 
C. B. Fillebrown, an ardent disciple of Henry George: 


Ground rent is the annual value of the exclusive use 
and control of a given area of land, involving the enjoy- 
ment of those rights and privileges pertaining to the land 
which are stipulated in every title deed, and which, enu- 
merated specifically, are as follows: right and ease of 
access to water, health inspection, sewerage, fire protec- 
tion, police, schools, libraries, museums, parks, playgrounds, 
railway service, gas and electric lighting, telegraph and 





' Henry George was not the first by any means to declare that land 
is the sole source of all wealth. To go no farther back than the 
eighteenth century we find that the French Physiocrats had built up 
an economic philosophy based upon the same proposition. The physio- 
craiic influence was so strong even in the United States that it took 
all the genius of Alexander Hamilton, the first Secretary of the Treasury, 
in one of his noteworthy reports to the Federal Congress, to convince 
that body that manufacturing is also productive of wealth. 

2 Progress and Poverty, 25th anniversary edition, 1905, p. 401, 402. 

3Ibid., p. 403-404. <A digest of the G 


eorge doctrines will also be 
found in C. B. Fillebrown, 


Single Tax Handbook, Ch. II. 
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telephone service, subways, ferries, churches, schools, and 
public buildings—utilities which depend for their efficiency 
and economy on the character of government; which col- 
lectively constitute the economic and social advantages of 
the land; and which are due to the presence and activity 
of population and are inseparable therefrom.‘ 

It must be noticed at the outset that this concept 
of rent differs from the popular and ordinary use of 
the term. In common usage, the term rent is applied 
to the income from a building as well as to the in- 
come from land. But the building is an artificial 
and not a natural entity, and, therefore, the single 
tax advocate declares that the income from the build- 
ing partakes of the nature of interest on capital rather 
than rent from a natural agent. Likewise, in the 
case of agricultural land, all capital additions to the 
land, in the form of fertilizer, drainage, irrigation, 
fencing, etc., are to be separated from land, and the 
income arising from them and accruing to the owner 
is termed interest. Here again, the modern econo- 
mist and the single advocates are in substantial 
agreement.° 


III. The Determination of Land Rent 


AND rent is paid by the tenant or lessee of land 

to the landlord or owner of the land. This is 
perfectly obvious, but what forces determine the 
amount to be paid by the tenant to the landlord? 
The general answer to the question is that land rent 
arises through the differences in the productivity or 
use values of different parcels of land and to the 
operation of the law of diminishing returns. This 
rent concept is so intricate and complex that it may 
be well to give one or two illustrations which may 
serve our purpose better than any amount of abstract 
theorizing on the subject. 


1. Urban site rent. Let us first consider an urban 
site at the corner of two important streets which is 
to be leased for the purpose of erecting an office 
building. Our problem is to find the annual amount 
that must be paid to the owner of the land in the 
form of ground or pure land rent. Naturally the 
lessee, after he has decided that this site has com- 
parative advantages over other sites for the purpose 
indicated, will be compelled to make the maximum 
use of the site; so he must carefully calculate the 
total returns (including, of course, the ground rent) 
that he will receive from each additional story 
erected. In a building of this character, he finds 
that, after a certain story has been reached, his total 
relative returns will rapidly diminish. Let us assume 
now that, under present business and market con- 
(ditions in a city of this character, the lessee will stop 
with the tenth story because this story will yield a 
return just sufficient to pay the money costs of labor 
and capital invested in the addition of that story. In 
economic parlance, he has reached the margin of 
cultivation of this land site. If now, we assume a 
similar margin of cultivation for each of the other 
stories, we can readily calculate the excess returns 
from the use of each story which will constitute the 
ground rent accruing to the landlord. 


* 4. B. C. of Taxation, p. 3. 

°> The realtor frequently distinguishes the two iposeoms, land rent and 
interest. He designates the income from the building as rent, and 
the income from the site as ground or site rent. This is precisely the 
dis stinction made by the “Single Taxer” who is, however, interested 
only in the ground rent—that is, true rent. 
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Let us now assume that there are four additional 
lots adjoining this corner site and that the same 
lessee decides to erect a similar ten story office build- 
ing on each lot. In doing so, the chances are that, 
measuring along the street from the most desirable 
corner site, there will be a progressively smaller 
excess yield over marginal costs in the form of rent, 
until the lessee comes to the marginal site beyond 
which it will not pay to lease land for the erection 
of more office buildings of this type. The last site, 
in comparison with the more favorable sites, is called 
the marginal site—that is, the site which under cur- 
rent market conditions will yield to the lessee just 
enough to cover his money costs and beyond which 
no one will cultivate the land for this purpose, if he 
has to pay rent. 

Thus far, we have been considering the determina- 
tion of urban site or ground rent from the point of 
view of the lessee and in terms of his calculations 
as anenterpriser. From his point of view, the amount 
of rent he can afford to pay is determined by his 
marginal cost of production. It must be remem- 
bered, of course, that this individual lessee does not 
arbitrarily determine the amount of ground rent he 
pays to the land owner, for the reason that he is in 
competition with other enterprisers who are evaluat- 
ing the advantages of superior business sites from 
the standpoint of location, traffic and transportation 
conditions, and a multitude of other factors. It is 
for this reason that the lessee of a business site is 
compelled to use the land until he reaches the margin 
of cultivation, else, as enterpriser, he loses the fruits 
accruing to him as occupier of superior land. 


2. Agricultural land rent. For our second illustra- 
tion let us assume that we have a piece of unimproved 
farm land which is divided into five fields for culti- 
vation. Our problem is to find how much land rent 
the farm yields. Let us take as a foundation for our 
discussion the actual observation of a farmer who, 
under similar conditions of cultivation, said to the 
writer, “I depend upon three of the five fields to pay 
my rent. The other two just pay me to cultivate and 
nothing more.” We can illustrate his meaning by 
the following diagram: 





Assuming the use of the same amount of labor 
and capital, in the form of machine and animal power 
and his own labor, to be used on each field, the farmer 
finds that the total returns from the first field will 
be represented by the area ovv’ y. The second field, 
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with the same application of labor and capital, yields 
a relatively smaller return, represented by the area 
vcc’R’.. The total returns continue to decline until 
he comes to the fourth field where the total returns 
just equal his cost of production; or, as the farmer 
phrased it, the total returns “just pay him” for the 
use of his labor and capital. If now we draw a line 
MN’ parallel with ox, and at the same distance 
from 0 as N’ is from x, we find that the area 0 x N’ M 
will represent the total money cost of the lessee, and 
the surplus return above the margin, MN’, arising 
in this case from the use of the first three fields, is 
the economic or land rent which the tenant pays to 
the landlord. 


From this illustration, it can readily be seen that 
the amount of rent that will be paid for any parcel of 
land depends upon the marginal productivity of that 
land; or to put it in another way, the rent of any 
parcel of land is measured at any moment of time 
by the difference between the money value of the 
products obtained from it through the use of the 
most advantageous amounts of labor and capital and 
the money value of the products which could be 
obtained by the use of the same amounts of labor and 
capital on marginal land, or at the intensive margin 
of cultivation.® 

As in the case of urban land, we must keep in mind 
the fact that no individual user of agricultural land 
determines the rent to be paid. Rents are fixed by 
general market conditions and by nearness to the 
market and by transportation facilities which make it 
relatively easy to reach the market. Since the prices 
of labor and capital are also determined in the labor 
and capital markets, farmers are forced to adjust 
themselves to market conditions, and to make the 
most advantageous use of the factors in production. 
If farmers in general find that they can profitably 
dispense with some land and make a more intensive 
use of smaller farms, then the demand for land will 
decline and rents will fall; but if farmers generally 
add more land, then the demand for land will rise 
and rents likewise will increase. If the farmers own 
the land they cultivate, they, as landowners will 
naturally receive the rent; but, in this case, demand 
for more land will result in higher land prices. The 
higher prices for land, however, are due to the higher 
rents, even though the land owners themselves culti- 
vate the land instead of leasing it to others.? 


III. Basic Propositions Underlying the Single 
Tax Doctrine 

Kk ARE now ready to state the case of the sin- 
W gle tax advocates. Their first premise, as we 
have already indicated, is that land is the free gift 
of God, belonging by right to organized society. As 
a corollary to this proposition is the assertion that 
wealth is produced solely by the application of labor 
to land. Their second premise is that land rent is 
a socialized product—an unearned increment. In 
using the term “unearned increment,” it is not meant 
that income in the form of land rent has been stolen 


6Cf. R. T. Ely. Outlines of Economics, 1924 Ed., p. 409. 
™ Carver and Hausen, Principles of Economics, Ch. XVI. 
8 Louis F. Post, The Taxation of Land Values, p. 23. 
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by the landlord, but that it is a surplus product due 
to the superior productivity of some lands over 
others, and to the existence of organized society. 
Therefore—the argument goes—land rent belongs to 
no one man or group of men but to society as a whole, 
On the other hand, it is alleged, interest and profits 
arise through the direct orindirect labor of individ- 
uals and therefore belong to them. 


The conclusion, based on these premises, is that 
we should do away with all other forms of taxation 
which now fall unjustly on “earned” incomes, and 
substitute for these taxes, a “natural” tax which 
would confiscate to society this land rent—that is, 
this unearned increment. The alleged results flowing 
from such a confiscation may be summed up in the 
words of Thomas Shearman: 

The adoption, of a natural, intelligent, and scientific sys- 
tem of taxation would bring about a just distribution of 
wealth, would give a perpetual stimulus to industry and 
production, would greatly increase wages, would increase 
the profits of capital, would give a security to property 
now unknown, would encourage manufacturers, commerce, 
and agriculture, and would incidentally solve many social 
problems which under present conditions seem almost im- 
possible.® 

After laying down these basic propositions the fol- 
lowers of Henry George declare that the single tax 
on land is a good tax for three reasons, namely: 
First, the tax cannot be shifted from the shoulders of 
the landlord. Second, the selling value of land is 
an untaxed value because it is the capitalized value 
of the land rent. Third, land rent is peculiarly a 
social product. Let us examine these propositions 
from the point of view of modern economic and fiscal 
principles. 


IV. Critical Analysis of the Single Tax Doctrines 


T WOULD be impossible in one article to cover 

all the assumptions and conclusions of Henry 
George and his modern disciples; we shall therefore 
confine ourselves solely to those tenets and argu- 
ments which are most closely related to the field of 
practical public finance and taxation. 


1. The tax on land rent cannot be shifted. The first 
cardinal principle posited by the followers of Henry 
George is that the single tax on land is a good tax 
because it cannot be shifted from the shoulders of 
the landlord. The argument, as presented by C. Bb. 
Fillebrown runs as follows: 


Ground rent is determined, not by taxation, but by de- 
mand. Ground rent is the gross income, what the user 
pays for the use of land; a tax is in the nature of a charge 
upon this income... . It is a matter of every-day knowl- 
edge that even though land be mortgaged to its full value, 
no one would think for a moment that the owner could 
rid himself of the mortgage interest that he has to pay 
through raising his tenant’s rent by a corresponding 
amount. Mortgage interest is a lien held by an individual; 
similarly a tax may be clearly looked upon as a lien held 
by the State. Both affect the relation between the prop- 
erty owner and lien holder; neither has any bearing upon 
the relations between owner and tenant. . The greater 
the tax, the smaller the net rent to the owner, and vice 
versa. Putting more tax upon land will not make it worth 
any more for use, will not increase the desire for it by 
competitors for its tenancy, will not increase its market 
value.” 





°C. B. Fillebrown, A Single Tax Handbook, p. 67. 
4, B.C of Taxation, p. 32. 
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All economists are in agreement with this proposi- 
tion. There can be only two possible ways to shift 
the tax burden, namely, to the tenant or to the buyer 
of the products of the land. Take unimproved farm 
land as an illustration: if the landlord demands from 
his tenant more than the true economic rent, the 
tenant, under free competition, will refuse to lease 
the land or he will ultimately reimburse himself at 
the landlord’s expense by “skinning” the land—that 
is to say, he will take everything from the land and 
put in or replace nothing in the way of fertilizer, etc. 
Likewise, the burden cannot be shifted to the con- 
sumer of agricultural products because it is a well 
known fact that the prices of agricultural products in 
particular are determined without reference to land 
rents or costs of production. The price of wheat, 
for example, is fixed by world conditions of supply 
and demand. Since the demand for wheat is rela- 
tively stable, it is obvious that the price of wheat at 
any moment of time must be determined by supply 
conditions. As a matter of fact the causal relation 
between the amount of land rent and the prices of 
farm products is precisely the other way around: it is 
the increasing prices of farm products which may 
lead to a greater demand for land and thus result in 
rising land rents. 

In the case of urban land, it is likewise true that 
urban site rents cannot be shifted.11_ The tax cannot 
be shifted to the enterpriser-lessee, because he has 
already determined the rent he can afford to pay 
before he executes a lease for land. Neither can the 
tax be shifted to the consumer of products put on 
the market by the enterpriser inasmuch as the seller 
is already presumably charging what the traffic will 
bear. ; 

While the public financier must agree with the 
single tax advocates that a tax on land rents cannot 
be shifted, he cannot agree that the tax is therefore 
superior to all other taxes. This point of disagree- 
ment is vital to our argument. The public financier 
agrees that the tax upon economic rent cannot be 
shifted but he cannot agree with the single tax doc- 
trine that this phenomenon is a generic peculiarity of 
land.1* The phenomenon of non-shiftability is no 
more a generic peculiarity of land, than it is of any 
other type-of social income. It needs no argument 
to show that taxes on personal incomes in the form 
of wages or salaries cannot be shifted, for there is 
obviously no one to whom the burden can be shifted. 
Likewise, we have already found that taxes on profits 
cannot be shifted for the reason that market condi- 
tions have already determined the price that may be 
charged at any moment of time. If, therefore, the 
fact that a tax cannot be shifted, were the sole cri- 
terion of a good tax, we would have just as good 
reason for calling a tax on wages or profits alone 
a good tax, as we would in case of land rent alone. 
We can logically conclude, therefore, that this propo- 
sition, standing alone, is not a valid reason for con- 
fining taxation solely to land rent. 


2. The selling value of land an untaxed value. The 
second generic peculiarity of land, according to the 
disciples of Henry George, is that the selling value of 


uC, B. Fillebrown, A. B. C, of Taxation, p. 31, 
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land is the capitalized value of the land rent and that, 
therefore, we have another reason for calling the tax 
on land or on land rent a good tax.’? The typical 
argument in support of this proposition runs as 
follows: 


The land owner of today who has purchased since the 
present tax was imposed escapes taxation upon his in- 
vestment; the burden of a land tax cannot be made to 
survive a change of ownership. . . . We cannot too rigidly 
fix in mind the fact that ground rent is the governing 
factor in the situation; that it is a tax laid not by the 
State but by nature, which every man must pay for the 
use of land. Its amount is neither fixed nor affected by 
the tax that is put upon it. Neither a tax upon 
ground rent, nor the ground rent itself, adds anything to 
the cost of land for use.” ; 

The public financier will agree with the “Single 
Taxer” that the purchaser of land after a new tax has 
been imposed will purchase the land tax free in the 
sense that he continues to receive the current rate 
desired on his investment, but he cannot agree that 
the phenomenon is a generic peculiarity of land. The 
statement is true so far as it goes but it does not go 
far enough; it ignores the well-known fact that the 
selling value of any source of income must, in the 
long run, approximate the capitalization of that in- 
come at the current rate of interest. For example, 
other things being equal, the price of a bond is the 
capitalized value of its earning power at the current 
rate of interest. For example, assume that a hundred 
dollar bond bearing 5 per cent interest is subjected 
to a new tax of 1 per cent. If the tax is an exclusive 
one, a new purchaser of the bond desiring to make 
five per cent on his investment will pay $80 for the 
bond. Obviously the new purchaser pays the tax 
but at the same time he is receiving the old current 
rate on his investment. Likewise, in the case of a 
business enterprise, it is the knowledge of the long- 
time, regular net return plus the knowledge of the 
interest rate generally expected from investment in 
such an undertaking, that determines the amount a 
new purchaser will pay for a business as a going 
concern. The public financier, therefore, cannot 
agree that the single tax on land alone is a good tax 
merely because the capital value of land is the capital- 
ized value of the land rent, for the reason that he 
would have just as good reason to declare that a tax 
on the profits of a business enterprise alone is a good 
tax because the capital value of the business may be 
an untaxed value in the hands of new purchasers. 

There is another angle of critical approach to the 
proposition that the selling value of land is invariably 
an untaxed value. While it may be true theoretically 
that a new purchaser of land buys it tax free, yet the 
question may fairly be raised to what extent it is 
true in actual practice that present owners of land 
are enjoying the ownership of their land free from 





2 For the sake of those not familiar with the term “capitalized value,” 
it may be noted that there are always two factors necessary in order 
to determine the sale value or true capital investment in land—or, for 
that matter, investments in buildings or in securities—namely, the 
income and the current rate of interest. Taking a vacant city lot, for 
illustration, one would first estimate the probable income to be realized 
from leasing the lot to a prospective tenant; and, second, he would 
have to know the current rate of interest commonly received from 
investment in land. Having these two known factors, he can easily 
determine what price to pay for the land in order to realize the estimated 
income. For example, if one is reasonably sure that he can realize an 
annual income of $10,000 from an investment in a building site, and if 
the current rate of interest is 5 per cent, he will pay $200,000 for the 


site. 
34. B. C. of Taxation, Ch. IIT. 
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any tax burden. For example, assume that a parcel 
of urban land was assessed in 1925 at $10,000 and 
also assume a current tax rate of 2 per cent. The 
annual tax is thereforer$200. Now assume that a 
new purchaser, desiring to make 5 per cent on his 
investment and also able to lease the site at an annual 
rental of $500, decides to buy the land, he will obvi- 
ously pay $6,000 for the site. Grant, now, that he 
has purchased the land “free of the tax,” is it fair 
to assume that he will continue to enjoy this for- 
tunate situation? Obviously not. To do so would 
be to ignore all the changing conditions affecting 
prices, interest rates, the market for real estate and 
other investments, etc., since 1925. It is to be seri- 
ously doubted whether in practice there are many 
land owners in the present period of general depres- 
sion or in any other like period who own land free 
from any tax burden. In any event, since the ten- 
dency to amortize a tax is not confined to land rent, 
it cannot be cited as a valid reason why we should 
single out land rent alone for taxation. 


3. Land rent is a social product. A third generic 
peculiarity of land, according to the Single Taxer, 
is that land rent is a social product—a creation of the 
community. According to one of their writers, 
ground rent may be said to result from at least three 
distinct causes, all connected with aggregated social 
activity: (1) Public expenditures: All wise public 
expenditures are direct feeders of ground rent. 
Streets, lights, water, sewerage, fire and police sys- 
tems, public schools, etc., all contribute to enhance 
the value of land. It follows, therefore, that expen- 
ditures for maintaining these services constitute the 
maintenance of ground rent, if not in a literal sense, 
at least in an all-sufficient common sense. (2) Quasi- 
public expenditures: In the same way, expenditures by 
a municipality or by private corporations for steam 
and electric railways, gas and electric lights, etc., con- 
tribute to the value of land, at least to the extent of 
their actual cost. (3) Private expenditure: Equally, 
and by parity of reasoning, private expenditures for 
churches, private schools, colleges and universities, 
all private buildings, etc., contribute to ground rent." 

There are two lines of approach to a criticism of 
the general proposition that economic rent is peculiar 
in being a social product: One from the standpoint 
of fact and the other from the standpoint of theory. 
From the standpoint of fact, while it is undoubtedly 
true that all public and private expenditures tend to 
enhance land values and hence to enhance land rents, 
nevertheless practical experience has shown that they 
do not always work out in the way suggested by 
the theorist. For example, Mr. J. A. Zangerle, who 
had long experience with the practical assessment of 
real estate in Cleveland declares: 

What creates value to one person destroys value to an- 
other. For example, the assessor of real estate very early 
in his career learns: (1) That a wide street reduces val- 
ues because pedestrians will not cross it; and that a very 
narrow street also reduces values. (2) That property 
should be depreciated when a church is your neighbor. 
Where no church is nearby, property should be depreci- 


ated. (3) That property should be depreciated where there 
is a police or fire station next door, and vice versa.” 





“Cf. C. B. Fillebrown, A. B. C. of Taxation, p. 13. 
15 Principles of Real Estate Appraising, p. 24 
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Likewise, there is abundant evidence in rural dis- 
tricts to prove that the building of main market roads 
has not resulted in the rise of land values of farms 
adjoining the highways commensurate with the costs 
of highway construction and maintenance. 

One of the most interesting and important of sta- 
tistical studies of the relation of public or quasi- 
public improvements to land values is that recently 
made by E. H. Spengler, who has made a detailed 
study of land values in New York City in relation to 
transit facilities. Among the many important results 
of his statistical studies are the following: (1) In 
the extreme lower tip of Manhattan Island—the 
financial district—in the period from 1905 to 1913, 
land rose in value by slightly more than 29 per cent, 
whereas in the following 16 years an additional gain 
of but 24 per cent was made. Despite the fact that 
three new subway lines now serve this section, land 
values have not experienced any very unusual 
growth. * * * A striking feature of the financial 
district is that the land immediately adjacent to the 
subway and to subway stations has not experienced 
any notable difference in value change from the gen- 
eral trend of change throughout the district.’ 
(2) Delancey Street has practically doubled in land 
value since 1913, but all adjoining territory showed 
little growth in value and some of the land experi- 
enced a loss.%7 (3) The Seventh Avenue and the 
Broadway subways were opened in 1913, yet the 
whole central area between the Seventh Avenue Sub- 
way and the Fourth Avenue line dropped in land 
value by as much as 23 to 28 per cent.** (4) In the 
midtown section it appears that a subway reflects 
the conditions of the sections through which it 
passes in any influences which it might exert upon 
land values. If the district is growing rapidly, the 
subway usually accelerates such growth; where it is 
stagnant, the values along the subway route change 
little; where influences are such as to cause land 
values to drop, the subway fails to pull the area in 
question from the slump which it is experiencing.” 
(5) In the Bronx, elevated structures may later 
exert a depressing effect upon properties along which 
they are built even though the effect seems to be evi- 
denced at the start.?° (6) It appears conclusive that 
land values are phenomena, very erratic in character, 
not conforming to any set rules or orderly arrange- 
ments, but rather evidencing a restlessness and in- 
constancy as capricious as the winds.”* 


From the point of view of economic and fiscal prin- 
ciples, the Single Taxer makes a sweeping statement 
when he asserts that “a generic peculiarity of land is 
that ground rent is a social product.” ?? In his zeal for 
the’cause, the Single Taxer is either ignorant of or wil- 
fully disregards the fact that economic rent is not 
peculiarly a social product. Every share in the distri- 
bution of the social income is a socialized income. 
We have practical, everyday illustrations of this fact. 





1% E. H. Spengler, Land Values in New York in Relation to Transit 
Facilities, p. 31-33. 

Ibid, p. 42. 

138 Ibid, p. 49. 


21 Tbid, p. 126. 
2 C. B. Fillebrown, A. B, C. of Taxation, p. 3. 
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Let us first consider wages: No one can deny the 
truth of the statement that wages in the long run 
are the result of valuations set by society on the serv- 
ices of the individual or of a social group. For exam- 
ple, we can explain the discrepancy between the 
wages of the President of the United States and of 
certain cinema “stars” in no other way than on the 
basis of a social estimate. Individually, from the 
standpoint of ethics or justice, we may decry the 
existence of such a discrepancy, but the fact still 
remains that society makes these estimates and 
creates such discrepancies as that just indicated. It 
is, therefore, illogical to say that land rent is a social- 
ized product and therefore an unearned income, and 
at the same time deny for example that the incomes 
of certain well known “movie stars” are also a social 
product and therefore an unearned income. It is not 
the hard work, or the amount or the nature of the 
labor of a movie star that determines his income, but 
it is the social estimate placed on his services. He 
is in precisely the same situation as the owner of the 
most valuable parcel of urban land and his return in 
the form of wages is owing to a similar concatenation 
of fortuitous circumstances to those which determine 
the rent of the superior parcel owned by some for- 
tunate landlord. If the rent of this parcel of land is 
unearned, it is likewise true that the income for serv- 
ices is unearned. If this proposition is true, we are 
forced to the conclusion that it is unjust to force 
the landowner to bear the whole burden of the sup- 
port of government; while at the same time we 
let the wage earner in a precisely similar superior 
situation go scot free from any tax burden what- 
soever.?8 

Let us now consider the profits of a business enter- 
prise: Are profits earned or pre-determined by the 
enterprise? Does the money cost of production 
really determine the enterpriser’s net income? Is it 
correct to say that income in the form of profits is 
earned and that income in the form of rent is un- 
earned? Obviously not. The experience of any 
business enterprise is sufficient to compel us to an- 
swer these questions in the negative. No enterpriser 
—not even the monopolist—can completely deter- 
mine and control his profits. The profits of the 
enterpriser are in reality a social product, in the 
same sense precisely, as is the rent accruing to the 
landowner. Profits are determined in the market as 
a sort of by-product of the social forces determining 
market price. Profits, in the long run, and to a large 
degree at any moment, depend upon market prices 
and market prices in turn depend fundamentally upon 
the marginal estimates set up at any moment by 
society as a whole or by given social groups. Fur- 
thermore, profits are subject to the same vagaries on 
the part of society and social groups as is land rent. 
If land values in a city are continually changing on 
account of movements of population, changes in buy- 
ing habits, etc., it is equally true that profits are sub- 
ject to similar uncontrollable vicissitudes. For 
example it has been progressively more difficult dur- 
ing recent years to maintain profits in such trades as 
clothing, furniture, chinaware, etc., owing to the fact 


°3Tt must be constantly kept in mind that we are not discussing the 
wisdom of taxing land or land rent but the taxation of land alone. 
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that society is more interested in buying automobiles 
and radios and their accessories than in purchasing 
clothing and household goods. 

5. Conclusions in respect to generic peculiarities of 
land. If, then, land rent is not peculiarly a social 
product and if land is not the sole source of wealth, 
why should we single out the landlord and compel 
him to bear the entire burden of public expenditures ? 
The common retort of the single tax advocates is 
that this procedure is ethical because it is the com- 
mon right of all citizens to profit by the site values 
which are the creation of the community. But with 
equal right we might say that it is also ethical to tax 
all other social incomes inasmuch as they also are 
the creation of the community. But why should not 
the receivers of all other incomes than rent also pay 
taxes? “They should pay taxes,” replies the defend- 
er of the single tax; “and, in reality, they are paying 
taxes when they pay their ground rent for the reason 
that all people pay ground rent in proportion as they 
are users of land.” But, precisely, what proportion 
of the people use the land directly or indirectly ; and, 
further, to what extent is this use of land in propor- 
tion to the income and to the consequent taxpaying 
ability of the users? Certainly, our “movie kings and 
queens,” for example, are users of the land to a very 
slight degree, and yet at the same time they are 
recipients of large incomes which are the “creation 
of the community.” Again, we might consider the 
case of a manufacturer of a popular “patent” medi- 
cine, whose income is out of all proportion to the 
rental value of the land owned or used; assuredly 
his superior income is a “creation of the community” ; 
and once more we must consider the large groups 
of people who derive their entire income from the 
ownership of bonds: it would take quite a stretch of 
the imagination to believe that the owners of public 
bonds are indirectly users of land and that they there- 
fore help to pay ground rent, yet their incomes— 
also the “creation of the community”—together with 
the other classes mentioned, would go scot free from 
taxation if land rent alone contributed to the support 
of government. 


We are forced to conclude, therefore, that the car- 
dinal doctrines of the advocates of a single tax’on 
land alone will neither bear a critical examination 
from the point of view of modern economic princi- 
ples; neither will they measure up to the primary 
fiscal principle that every citizen should contribute 
to the support of government. 


V. Practical Problems in the Administration of 
the Single Tax 


ET US now leave the field of theory and consider 
the question of the single tax on land from the 
point of view of practical tax administration. 

1. Adequacy of revenues. In the first place, would 
the revenues from land rent alone meet all the ex- 
penses of a federal state like the United States? We 
must remember that the revenues from land rent 
alone must meet the entire expenses of the United 
States Government, the various state governments 
and all the local jurisdictions within the states. We 
must also keep in mind the fact that for nearly sev- 
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enty years Federal tax laws have never included a 
direct tax that must ultimately fall on real estate; 
and that, under the proposed regime, all the present 
sources of Federal revénue will be swept away in 
favor of land rent alone. Finally, we must keep in 
mind the fact that most of the states have given up 
land as a source of revenue for state purpose, so 
that, under the proposed regime, we would have 
enormous additional burdens on land rent. With all 
these facts before us, is it possible to assert that land 
rent alone can meet the entire burden? C. B. Fille- 
brown states that careful estimates indicate that all 
present taxes amount to not much more than one- 
half the annual site value of the land; but he fails to 
give any exact statistical evidence in support of his 
assertion.** Thomas G. Shearman is quoted as say- 
ing that 65 per cent of the land rent in the United 
States would be sufficient. Then follows this rather 
significant statement: 

But whether it would or not is as yet an unimportant 
question. If all revenues ought to be raised from land 
values, then no revenues should be drawn from other 
sources while any land value remains in private posses- 
sion.” 

Two valid criticisms-of these statements may be 
made: In the first place, the writer has sought in 
vain for the statistics which would warrant these 
assumptions. Indeed, it is almost incredible that 
the income from land rent alone would meet the en- 
tire burden of Federal, state, and local expenditures 
in the United States, particularly in a period when 
the majority of communities are hard pressed to 
meet rapidly increasing public expenditures even 
though they have a broader base than that offered by 
land alone. In the second place, it is quite illogical 
for the single tax advocate even to imply that it 
would not be necessary to take less than the full 
amount of land rent, for the reason that he thereby 
makes shipwreck of his fundamental doctrines. If it 
is true that land is a gift of God, and if land rent is 
a social product, belonging naturally to society, and 
if therefore no individual has any right or just claim 
to this so-called social product, then, for the state to 
confiscate less than the whole of the land rent is rank 
injustice. If it is ethically wrong for an individual 
to appropriate the whole of economic rent, it is 
equally unjust for him to appropriate one tenth or 
one twentieth of it. 

Granted, however, for the sake of argument, that 
revenues from land rent alone would be adequate to 
meet all present expenditures, the tax administrator 
would find difficulty in meeting new and unexpected 
expenditures, for the reason that no single tax base 
of any type would have enough elasticity to meet 
new public fiscal needs. 

2. The confiscation of land. The charge is fre- 
quently made that public expropriation of land rent 
would ultimately mean the public confiscation of all 
land. The followers of Henry George are a unit, not 
only in denying the charge, but in asserting that the 
individual ownership of land would and should con- 
tinue, and that private ownership would continue all 
the present rights of the landowner to use, control, 
and dispose of land, so that nothing like collective 





24 Single Tax Handbook, p. 156. 
23 Louis F. Post, The Taxation of Land Values, p. 55. 
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ownership would be necessary.”* But is this not an 
illogical position to take? Could not one just as log- 
ically assert that confiscation of all land rent would 
inevitably lead to the collective ownership of land? 
Without going afield to discuss the consequences 
of the single tax on land, or the feasibility of social 
or private ownership of land, the proposition may be 
posited that if society takes the kernel, no one would 
have any inducement to buy or retain the shell. 

3. The assessment of land for taxation. The prob- 
lem of evaluating land itself through the capitaliza- 
tion of pure land rent will prove in many respects 
more intricate than the difficult problems faced by 
land appraisers under the general property tax. It 
is readily admitted that the problem will be compara- 
tively simple in urban centers, particularly in our 
large cities, where there is already a fairly complete 
separation of site values from improvement values. 
Even in the cities, however, there would be as much 
difficulty in assessing factories, telephone and tele- 
graph companies, electric light and power companies, 
and transportation companies as there is today in 
assessing them as going concerns. We have an ex- 
cellent illustration in Great Britain of the difficulties 
of administering local taxation laws on rentals. 
While it is true that local rates in Great Britain are 
based on the rental valuation of the entire heredita- 
ment—lands and buildings; nevertheless there is 
fully as much difficulty in assessing rental values as 
there is in assessing capital values in the United 
States. For example, a British Court has said in con- 
nection with the determination of the rateable value 
of a tramway: 

The questions whether a hypothetical tenant could be 
found, and what rent he might be reasonably expected to 
give if he were found, cannot easily be solved, if at all, 
except by estimating what amount of profit the line had 
yielded in the past and was likely to yield in the future.” 
And again in another case: 

In assessing the rateable value of tramways, the annual 
gross traffic receipts earned over the entire system must 
be taken as the basis of the estimate of the rent, and the 
net receipts in each parish as the criterion of the rateable 
value in each parish.* 

Other difficulties have been encountered in the valua- 
tion of race courses, golf courses, bathing beaches, 
fishing preserves, and bowling greens.”® 

In the rural districts, the problem of disentangling 
improved from unimproved land is a tremendously 
difficult one. For example, in the case of land made 
productive through drainage or irrigation projects, 
the problem of deciding what part of the total income 
is Owing to improvements and what part is to be 
allocated to the free gift of nature constitutes a puz- 
zle of the first order. To be more specific, let us con- 
sider a typical farm in the Mississippi Valley at the 
present time: It is a complex of nature’s gifts and 
capital expenditures in the form of drains, fertilizer, 
fencing, roads, etc. As is well known, the contract 
rent for such a farm is the product of the original 
qualities of the soil plus the product of the capital 

(Continued on page 386) 





2°C. B. Fillebrown, A Single Tax Handbook, p. 1149. 

27 Edinburgh Tramways v. Edinburgh, quoted by A. Crew and Cres- 
well, Rates and Rating, p. 212. 
28 London Tramways v. Lambeth, Ibid., p. 212. 
*® Ibid, p. 218. 
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1 HE new Kentucky 3-per-cent gross sales tax act sales taxation cannot receive consideration on its 
: was approved by Governor Ruby Laffoon on merits in Kentucky has been frequently heard.* 
j _~~ Thursday evening, June 14 and became a law Early in the summer of 1933 it became apparent 
immediately. After a hard struggle, involving two that additional revenue prior to the regular session 
. adverse Mec in the House, it had passed by bare of the 1934 General Assembly was almost a necessity. 
: Pape posiphar gs ces rgaa ve = re The relief program, for instance, threatened to break 
a ‘ioe. ie thon eo'eh cle > leads enec wel A down completely and the Governor of the state as 
: en ; mE strugg h ue up 4 1S well as members of the legislature talked about pos- 
3 7 ge Ripe he nature of the bill passed are sible riots in the event people were without food 
: per = of sui cient general interest to justify a —even temporarily. After considerable delay the 
4 briet summary. Governor acquiesced in the view that a special ses- 
sion of the General Assembly was essential and 
e 1. The Gross Sales Tax Issue in Kentucky issued the call. ‘ 
‘i Developments prior to 1934 Session.—In the regular When the legislature heard the message of the 
session of the General Assembly of 1930, a bill mod- Governor it learned that he believed a “gross re- 
: eled after the Indiana Chain Store Tax was intro- ceipts” tax to be the solution of the financial problem. 
duced. The Federal District Court’ declared the At his instance a measure providing for a flat-rate 
9 measure in that state invalid while the Kentucky bill tax of 1 per cent * and a surtax graduated from zero 
a was pending, and a substitute measure was drawn to to 1 per cent was introduced, and a long dead-lock 
“4 enact a graduated Gross Sales Tax Act. This passed set in. The controversy was extremely bitter. The 
» = and became chapter 149 of the Acts of 1930.? For factional lines were drawn perhaps more sharply than 
,. | present purposes it is inappropriate to analyze this at any other time during the entire course of the 
‘-; | measure; suffice it to say that it was applicable to disagreement. In the end the proposed program 
* | all retail sales except those explicitly exempted, and was rejected ; and the fifty-day session did nothing 
d that the rates ranged from 0.05 per cent on sales by respecting the revenue situation, except to enact two 
ot one merchant of less than $400,000 a year to 1 per or three comparatively unimportant excise tax meas- 
ie = cent on sales in excess of $1,000,000. Enforcement ures. 
| of the act against certain large-scale merchants is Owing to the heated interest in this summer and 
‘ enjoined pending the outcome of litigation involving autumn session of 1933, the November election of 
to fg Constitutionality. members of the legislature was fought out largely on 
11, When the 1932 session of the General Assembly the sales tax issue. After the election it appeared that 
ad convened soon after Governor Laffoon took office, it those favoring such a measure had been overwhelm- 
“~~ was apparent that new revenue was needed if the ingly defeated because a large majority of the persons 
i) services of the state were not to suffer serious impair- chosen were committed against a gross sales tax. 
ial ~§ ment. Moreover, the Governor had been elected on It is perhaps important, however, to note that many 
s a program of cutting the real property tax; and there of these same individuals committed themselves to 
se was strong sentiment for such a move. During the reduction of the real property tax, to additional state 
early days of the session, the Governor suggested no school funds to supplement the rapidly disappearing 
a- revenue program; and, although he later urged a local tax income for education, and to certain other 
2S, gross sales tax, which was passed by the House, the programs necessitating increased expenditures. It is 
) measure was defeated in the Senate. From that time significant also that many of those elected appeared 
: a ae bY! : . to be comparatively independent of the factional 
ng lorward, the lines were drawn as between the faction fight, and the press of the state held out some pros- 
ly of the Democratic Party to which the Governor be- pect of a legislature not dominated by either political 
de longs and the opposition ; and a principal issue has faction. The election, however, was in some circles 
ts, been whether or not Kentucky should have a sales regarded as a decisive defeat of Governor Laffoon’s 
ne tax. While in many of the discussions of tax reform sales tax program as well as of his faction of the 
be the merits of the sales tax as a revenue measure have party. 
1z- been considered, much of the favorable and unfavor- The 1934 Session of the General Assembly.—Be- 
n- able political sentiment appears to have grown out tween the time of the November election and the 
he of factional political alignments. The remark that day early in January on which the 1934 General As- 
- ; piosoage oe of Business Research, University of Kentucky, peeee are uuuaee’ coun dole rn 
’ .exington, entucky. + 
ct Pca aRgee g, State Board of Tax Commissioners gf Indiana, 38 F. G4 presumably independent members of both the House 
1al : 7 a Commissioners of Indiana v. Jackson, 283 U. S. 527; 75 and the Senate that it was able to secure decisive 
tal 2 For a discussion of this legislation, see Tolman, Gross Sales Tax in control of the organization in both houses. Incident 





Kentucky, 10 Tax Magazine 89 ff., 127 ff., Martin and Tolman, Recent 
State Gross Sales Tax Legislation, 11 Tax Magazine, 449 and 12 Tax 
Magazine 15, and Shoup and others, The Sales Tax in the American 
States, pp. 159 ff - 

In the final hours of the 1934 extraordinary session, the General 
Assembly, by enacting House Bill No. 50, repealed the Gross Sales Tax 
Act of 1930 (sec. 11), and substituted a chain-store tax similar to that 
- ns which is graduated on the basis of the number of stores in 
the chain. 


to this program the Lieutenant Governor, a leader 


3.No effort is made in this paper to analyze the background of the 
political line-up—in particular, to consider the role of retail merchants 
on the one hand and office holders on the other. . 

4On places of amusement the flat rate was 2 per cent, and no surtax 
was provided. This bill provided for repeal of the gross sales tax of 
1930. 
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in the anti-administration faction, was largely shorn 
of the authority which he ordinarily has under the 
rules of the Senate. Thus it became possible to 
assure reference of all bills to committees sympa- 
thetic with the administration. 


With administration forces thus completely in the 
saddle, so much time was spent on state and county 
reorganization bills and on other matters in the Gov- 
ernor’s program that, in the opinion of most legis- 
lators, an extraordinary session to deal with financial 
matters was necessary. Among the significant ele- 
ments in the situation were the failure of the legisla- 
ture to pass an appropriation bill, the radical reduction 
of the state property tax on real estate, arid the refusal 
to enact any measures to replace the revenue lost 
by reduction of the property tax or to meet the cur- 
rent deficit.» There were other matters involved, but 
these illustrations indicate the character of the situ- 
ation existing at the close of the regular session. 


The Legislative Interim Committee——Before ad- 
journment of the regular session a joint resolution 
requesting the Governor to call a special session late 
in the spring was passed. The General Assembly 
also authorized an Interim Committee, composed 
solely of members of the legislature, to study the 
financial problems and be prepared on the convening 
of the extraordinary session to recommend means 
whereby the budget could be balanced. A committee 
composed largely but not wholly of men sympathetic 
with the administration forces was appointed. 


Very shortly after the regular session adjourned 
the Legislative Interim Committee went to work 
seriously on the financial problem. The individuals 
making up the committee devoted a large amount of 
time to its work and finally reached the conclusion 
that the solution of the revenue problem of the com- 
monwealth should involve a three-point program: 
(a) The expenditures of the state for all purposes 
should be cut; (b) a personal income tax measure, 
providing moderate exemptions and comparatively 
steep graduation, and a 3-per-cent corporation income 
tax should be enacted ; and (c) a gross receipts (sales) 
tax should be imposed at the rate of 3 per cent, 2 per 
cent for the purpose of rehabilitating state revenues and 
1 per cent for the purpose of meeting the county high- 
way debt situation and thereby still further relieving 
property taxpayers. The committee, with technical 
assistance it secured outside its membership, drafted 
bills to make its tax recommendations effective. 
These bills were ready to submit shortly after the 
special session convened.® In spite of the fact that 
several individuals not adhering to the administration 
forces were on the committee, only one member re- 
fused to concur in the majority report, which indi- 
cated on its face that some of the members of the 
committee were personally committed against a gen- 
eral sales tax. At least one member of the committee 
publicly indicated that he concurred in spite of per- 
sonal belief that an income tax was not advisable 
but that in the interest of the entire program he 
would support such a measure. 








5 The annual deficit for each year of the biennium just closing has 
been about a million and a half dollars. 

6 House Bill No. 1, the income tax proposal, after being mutilated by 
Senate amendments, including an emergency clause, was defeated on 
June 30 by failure to receive a constitutional majority, although it 
received a majority of the votes cast. 
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The 1934 Special Session of the General Assembly. 
—When the special session convened on May 9, after 
promptly passing the proposed income tax bill, prac- 
tically unmodified, the House began its fight over the 
3-per-cent sales tax. For some time a vote was de- 
layed. When it came the measure was rejected by a 
small majority, and a motion to reconsider, put imme- 
diately, was sustained. After some further negotia- 
tions the proposition was brought to a vote a second 
time and this time defeated by a still narrower ma- 
jority. Again the House sustained a motion to 
reconsider. On June 8 the bill passed the House with 
exactly the fifty-one votes, including that of the 
Speaker, necessary in order to enact any bill con- 
taining an emergency clause. The measure went to 
the Senate, was immediately reported, and, after 
some deliberation, was enacted by a bare constitu- 
tional majority on Thursday afternoon, June 14. On 
the evening of the same day the Governor signed it but 
ordered, after consultation with the Tax Commission 
and the Attorney General, that it should remain in- 
effective until July 1 so that the Tax Commission 
could develop the administrative set-up and prepare 
regulations required by the statute. Meantime, the 
State Tax Commission, with the aid of Chairman 
A. H. Stone of the Mississippi Tax Commission, is 
at work developing an administrative plan and pre- 
paring forms, rules, and regulations necessary to 
make the new act effective. 


II. The Gross Receipts Tax Law of 1934 


Application—The new measure applies to three 
specific types or classes of business enterprise. These 
are merchants selling tangible personal property at 
retail, persons operating places of amusement, and 
certain types of public utilities. 

1. The application of the tax to those engaged in 
the retail merchandising of tangible personal prop- 
erty is distinctly more important, fiscally speaking, 
than application to the other types of business sub- 
ject to the terms of the measure. In general, retail 
sales are defined as sales of tangible personal prop- 
erty not intended for resale, but there are certain 
exceptions to this generalization. In the first place, 
occasional or casual sales are not taxable, since to 
administer a tax on such transactions would be im- 
practical. In the second place, sales of materials are 
not taxable if the materials become a part of a fin- 
ished product or of the container in which such 
product is sold. Thirdly, sales by farmers of com- 
modities produced by themselves or their tenants are 
not taxable. Finally, sales of coal in car load lots, 
sales of newspapers or space in them, and retail sales 
of gasoline are not subject to the tax. 

It is provided that credit sales shall not be counted 
until the seller actually collects the account. A pro- 
vision is also inserted which renders possible deduc- 
tions for credits allowed on returned or defective 
goods and as cash discounts. An attempt is made to 
apply the tax to agents who make sales for future 
delivery. 

2. Places of amusement are defined broadly to in- 
clude hotels and restaurants as well as public enter- 
tainments of all sorts. It is not provided that credit 
extensions by hotels, theatres, or others taxable under 
this section (section 3b) shall render possible post- 
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ponement of tax payments. Moreover, there is no 
provision for deductions for losses on account of bad 
checks or bad debts. 


3. The tax is imposed on receipts from the sale or 
transportation of electric current, water, gas and on 
receipts from intrastate telephone and telegraph 
business. In this connection, sales of such utility 
services to government as well as sales of all utility 
services for use in manufacturing or mining are ex- 
plicitly exempt. In contrast with provisions regard- 
ing entertainment businesses, it is of interest that 
a specific provision is inserted to the effect that credit 
sales of utility services shall be taxable only when 
and to the extent that the accounts are actually 
collected. 


Section 5 of the statute provides that charitable 
and educational institutions in the State of Ken- 
tucky making sales otherwise taxable shall be 
exempt from taxation; but this section leaves unde- 
termined the question of whether or not a municipality 
or county engaging in an otherwise taxable enterprise 
would be exempt owing to its public character. It 
appears not improbable, for instance, that municipali- 
ties rendering public utility services are made taxable 
under the terms of this act.’ The Tax Commission 
has ruled provisionally that no sales to government 
other than those to the United States are exempt. 


Admunistration.—The statute provides that the 
State Tax Commission shall be charged with admin- 
istering the act. It confers on the Commission ade- 
quate authority, except for the provision that the Tax 
Commission shall not appoint field agents or other 
employees without the approval of the Governor. 
This limitation indeed may be regarded as innocuous, 
since the Tax Commission is subject to appointment 
and removal by the Governor. 


Perhaps the most unusual provision of the entire 
statute is that the sheriffs in each of the 120 counties 
are designated agents of the Tax Commission and 
charged with the duty of supervising “payment and 
collection” of the tax and checking the accounts and 
records of merchants.® It is provided that of the 
total amount of tax collected (reduced presumably 
by the 3-per-cent deduction made by taxpayers them- 
selves) the sheriffs shall receive 2 per cent, subject, 
however, to the limitation that the amount payable 
to each sheriff shall be between $1,000 and $2,000 and 
that no sheriff shall receive enough to make his total 
earnings greater than $5,000. Some have suggested 
that the provision that sheriffs shall be charged with 
this responsibility may render the entire measure 
difficult of administration since locally elected sher- 
iffs will probably be reluctant to accept responsibility 
for diligence in the administration of a state tax. 


Another interesting administrative provision is 
that which authorizes merchants to deduct and retain 
3 per cent of the tax due and payable to reimburse 
them for collecting and accounting for this revenue. 
A group of merchants directed the attention of the 
Interim Committee to its opposition to this provision 
on the ground that the provision would tend to 
encourage “chiseling” on the prices. —The Committee 


* Cf. Louisville v. Cromwell, 233 Ky. 828, 27 S. W. (2d) 377. 

8’ This provision was made by the House Committee ostensibly to 
repay sheriffs for commissions lost by reduction of the real estate tax 
which sheriffs collect in Kentucky. 
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nevertheless recommended the provision, and it was 
enacted into law. 

Section 7 of the statute provides that the Tax Com- 
mission shall make rules whereby the taxes imposed 
shall be added to the retail price charged by taxpay- 
ers. There is also a provision in this section which 
prohibits advertising or otherwise holding out that, 
the amount of the tax is absorbed by the seller. Con- 
siderable doubt respecting the efficacy of these pro- 
visions has been expressed.°® 

Every merchant is required to secure a license from 
the Tax Commission, but seemingly the Commission 
has no authority to refuse a license or to revoke it 
once it is issued. On the other hand, any one oper- 
ating without a license will presumably be subject 
to the penalties provided in section 13 of the act. 

Among other administrative provisions are the 
following. (1) All information collected by the State 
Tax Commission in connection with the administra- 
tion of the tax is confidential. (2) The Commission 
is required to keep adequate records of collections 
and specifically to retain original returns for a period 
of at least three years. (3) The Commission is given 
adequate authority to make regulations for enforce- 
ment of the tax. (4) Every person operating a busi- 
ness made taxable by the act must maintain proper 
records as required by the Commission and, in par- 
ticular, must keep a file of invoices. (5) Reports are 
to be made on or before the 15th day of each month 
for the next preceding month, and the act requires 
that the taxpayer remit with his return the amount 
of tax which the return shows to be due. (Compare 
the well-nigh contradictory requirements of sheriffs 
mentioned above.) (6) Seemingly adequate provi- 
sions are made for assessment of additional taxes in 
any case in which it is found that the returns incom- 
pletely reflect the gross receipts of the business. 


Disposition of revenue.—Section 14 of the act pro- 
vides that all revenue collected under the provisions 
of the measure shall be deposited in the State Treas- 
ury, two-thirds of it to be credited to the state general 
fund and the remaining one-third to be paid into a 
“county road fund.” The county road fund is in turn 
to be distributed among the several counties on three 
bases: (a) one-third of the fund equally among.the 
counties; (b) one-third on the basis of population 
(1930 census) ; and (c) one-third on the basis of area. 
It is required that from the amounts made available 
under the law the county fiscal courts (boards) shall 
first pay principal and interest charges on bonded 
highway indebtedness; secondly, funds shall be used 
to pay interest and to retire floating indebtedness for 
road purposes; and thirdly, if not needed for debt 
service of either of these two types, they shall be 
used for county road construction and maintenance. 


Miscellaneous provisions.—1. Section 15 provides 
that the statute shall automatically expire June 30, 
1936. Thus, under the executive order already re- 
ferred to, the measure will be operative according to 
its own terms for exactly two years. 

(Continued on page 389) 


® The Tax Commission has announced a bracket plan for shifting the 
tax to consumers. The plan announced would require purchasers of 
ten-cent items to pay one cent in tax. Thus the regressive effect of the 
tax will apparently be much greater than many expected. Institution 
of an entirely different plan, alternatively available to any purchaser, is 
now under consideration. 














Step Reorganizations 


s 


By METELLus THOMSON, JR.” 


In this examination of gain or loss as recognized, under the Federal revenue laws, in connection 
with step reorganizations, the discussion is centered around three problems whith the author pre- 


sents in the following queries: 
First: Is a transaction which, 


in its completed form, 


satisfies all the requirements or the reorganiza- 


tion sections of the income tax law, but which is accomplished by a series of steps one or more of which are 
not within such sections, a transaction in which gain or loss is recognized? 


Second: Is a transaction which, 


in its completed form, does not come within the purview of the reor- 


ganization sections but which is accomplished by a series of steps each of which is within such sections, a 


transaction in which gain or loss is recognized? 


Third: 


As a question closely allied with the foregoing: 


What is the effect, upon a reorganization other- 


wise free from recognition of gain or loss, of a closed transaction immediately preceding or following such 
reorganization and contemplated as a part of the general plan of which the reorganization is a part? 


The first two questions were the subject of the first part of the treatise, which appeared in the 


June issue. 
the whole analysis —Editor. 


The Third Query 


CLOSED transaction immediately preceding or 

following a reorganization step is common. The 
principal question raised by these cases is the effect 
upon steps within the reorganization sections of the 
step which lies without. The decisions may be 
classified into three groups: 


A. Transactions which are in reality boot trans- 
actions where the transferor or its stockholders are 
to receive cash as well as stocks or securities, but 
which are accomplished by a reorganization preceded 
or followed by a sale. 


B. Transactions involving the delivery of assets 
or stock of an existing enterprise to a new corpora- 
tion and the investment of money in the enterprise 
by new interests. 


C. The transfer of property under the reorganiza- 
tion sections followed by a sale of such property, 
such transfer being for the purpose of reducing or 
avoiding taxes payable on such sale. 


(A) Boot Transactions: 


Under Subsections 112 (c) and (d) of the Rev- 
enue Act of 1934 where money or “other property” 
is received in pursuance of a plan of reorganization, 
the gain, if any, to the recipient is recognized but in 
an amount not in excess of the sum of such money 
and the fair market value of such “other property.” * 


In many cases, the money received equals or ex- 
ceeds the actual profit so that the result is that the 
entire profit is taxed. 

If, instead of distributing stock, securities and 
money to the stockholders of a corporation, only 
stock or securities are distributed to such stock- 
holders and then part of the same is resold, gain 
or loss will be recognized on such sale. However, 
the cost basis which the stock or securities take when 
distributed to the stockholders is apportioned among 

* Of the Chicago Bar; Defrees, Buckingham, Jones & Hoffman. Ac- 


knowledgment is made for the aid and criticism of Brimson Grow, Esq., 
of Chicago. 


*8 Under Subsection 112 (d), where such “other property” or money 
received by a corporation is distributed in pursuance of the plan of 
reorganization, no gain or loss to the corporation shall be recognized 


from the exchange. QUERY: If the corporation is not a party to the 
reorganization? 
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The second and concluding part deals with the third query and contains a summary of 


all the stock or securities received.** Therefore, 
where gain is involved, if only part of the stocks or 
securities received is sold, only a profit on those par- 
ticular stocks or securities will be recognized. 

Two transactions which, when fully effected, may 
involve the distribution of exactly the same amount 
of stocks, securities and money yet may reach en- 
tirely different tax results. If one transaction is 
effected in a boot reorganization and the other is 
effected in a reorganization without boot followed 
by a separable sale, the computation of gain or loss 
is entirely different. The question is whether under 
the second method, the sale will be deemed separable. 


In First Seattle Dexter Horton National Bank, et al., 
Executors, v. Commissioner, 27 B.T.A. 1242,* peti- 
tioner received preferred stock of A. M. Castle & 
Co. of Chicago for the preferred stock of A. M. Castle 
& Co. of Seattle in what was admitted by both the 
petitioner and the Commissioner to be a reorganiza- 
tion. In the contract for the exchange, the Chicago 
corporation agreed to purchase for $50,000, 500 
shares of the preferred stock delivered to the peti- 
tioner. If, instead of delivering to petitioner all the 
preferred stock and then repurchasing some of it, 
there had been delivered to him preferred stock and 
cash, the cash would have been taxable to the extent 
that it represented profit in the transaction. If the 
sale could be separated from the exchange, there 
would only be taxed the difference between $50,000, 
the amount received for the shares sold, and the cost 
basis apportioned to such shares. 

The transaction was held indivisible by the Board 
and the Commissioner’s contention that the whole 
transaction was accomplished under the boot provi- 
sions of the 1926 Act was affirmed. 

A like case is Howard B. Tuttle v. 
19 B.T.A. 502,* * in which the petitioner received 
stock, cash and debenture notes, and concurrently 
with the reorganization step, the debenture notes 


“Under Subsection 113 (a) (6), the basis of the stocks and securi- 
ties received upon a reorganization shall be the same as the stock or 
securities delivered in exchange by such stockholder. The rule for 
apportioning such basis among the ‘stocks and securities received is set 
forth in I. T. 2335, VI-1_C. B. 18. See also Christian W. Von Gunten 
7 2a/8. TF: A FO2: 


Commissioner, 





z. Comm’ssioner, 
4 On appeal C. C. A. 9th Circuit. 
* A. IX-2 C. B. 61. 
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were redeemed. It was held in this case that the 
debenture notes were the equivalent of cash received 
on reorganization and were not a security.*” 


In Daisy M. Ward, et al. v. Commissioner, 29 
B.T.A. 1251,* was involved the transfer of all 
the stock of the Ward Dry Milk Co. to the Kraft- 
Phenix Cheese Corporation for stock of the latter 
corporation. The reorganization contract contained 
an agreement of the Kraft-Phenix Corporation that 
at the option of the transferors, it would repurchase 
certain of the Kraft-Phenix stock delivered in the 
reorganization at a certain price plus a sum equal 
to interest thereon from the date of reorganization. 
Before the Kraft-Phenix stock was delivered, notice 
was given to Kraft-Phenix that they would be re- 
quired to repurchase the shares. Two days after 
the Kraft-Phenix stock was actually delivered, the 
repurchase was made. 


Here, the Commissioner’s contention that a reor- 
ganization involving boot had been effected was re- 
versed by the Board, which held the sale of the 
preferred stock a separate transaction from the reor- 
ganization. 

The above cases represent three different methods 
in avoidance of the boot provisions of the re- 
organization statute. In the First Seattle case, there 
was a binding agreement for repurchase. In the 
Tuttle case, there were debenture notes redeemable 
at the option of the transferee. In the Ward case, 
there was a repurchase option in favor of the 
transferors. 


In all three cases, the whole deal was substantially 
one transaction. In the First Seattle and Tuttle cases, 
the repurchase was made at the time of closing. In 
the Ward case, a notice of repurchase was given 
before the deal was closed and the repurchase was 
made two days after the closing. 

Probably it is not displaying too much imagina- 
tion to suggest that if the repurchase had not been 
made at the closing, the First Seattle and the Tuttle 
transactions might at least have been delayed. Per- 
haps this is the true basis for a distinction between 
the tax results in these cases and that in the Ward 
case. Outside of this one fact, the Ward case gives 
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stronger ground for holding the entire transaction a 
reorganization than the Tuttle case. In the Ward 
case, the transferors had a binding option to resell 
while in the Tuttle case, debenture notes were re- 
ceived which, necessarily by their terms, were 
redeemable only at the option of the transferee. A 
further distinction was that the dominant reason in 
the First Seattle and Tuttle cases for the form of the 
transaction was tax reduction while this is probably 
not true of the Ward case. 


It would seem that there was no real distinction 
between any of these three cases and that if the 
substance of the transaction were given its due 
weight, the same holding would have been reached 
in all three cases. The theory behind the decisions 
in the First Seattle and Tuttle cases is thoroughly 
sound. The Board should be able to look through 
the fiction of a resale and see the transaction in its 
true essence.** 


(B) New Money Reorganizations: 


Often new capital becomes invested in a business 
which theretofore has been conducted as a partnership 
or sole proprietorship. The requirements of the inves- 
tors usually necessitate the incorporation of the busi- 
ness. The usual procedure followed is the formation 
of a new corporation, the transfer of the assets of 
the business to it in consideration of the issuance of 
the new corporation’s stock to the old interests, and 
the issuance of stock for cash to the new investors. 
Sometimes the transaction takes more elaborate 
forms, but the essence is the same. If the assets to 
be transferred have a fair market value in excess of 
their cost basis, it is to the advantage of the new 
corporation that the transaction be deemed closed, 
with a new cost basis established for the assets; but 
the advantage to the old interests is that the trans- 
action be deemed a continuing transaction without 
the recognition of gain or loss. If such fair market 
value is less than the cost basis, the position is 
reversed. 


Another type of transaction might also be sug- 
gested. There are situations where only part of the 
assets of the old corporation is to be transferred to 
the new corporation and where the amount of new 





7G. C. M. 3291, VII-1 C. B. 203. Debenture notes delivered Decem- 
ber > 1922, due April 1, 1923, and paid in 1923 were held securities and 
not boot. 

48 See Dolomite, Incorporated v. Commissioner, 28 B. T. A. 1271. In 
A. W. Leonard, et al. v. Commissioner, 21 B. T. A. 549* (NA. X-2 C. B. 
93; app. dism. 55 Fed. (2d) 1077), common stock of Devonian Oil Com- 
pany was exchanged in reorganization for stock of the Oklahoma East- 
ern Oil Co., preferred stock of the Devonian Company was sold to the 
Oklahoma Company and part of the’ proceeds used in purchasing addi- 
tional stock of the Oklahoma Company. The Commissioner treated it 
as a boot transaction, but was overruled by the Board. See J.-Jacob 
Krause v. United States (Ct. of Cls.), 59 Fed. (2d) 121, where stock 
received in a consolidation was contracted to be sold to a stockholder 
of the other consolidating company. In Rudolph Boehringer v. Com- 
missioner, 29 B. T. A. 8 (A. as to certain points, NA. as to point here 
discussed, XII-47-6517, on appeal C. C. A. 3rd Circuit) where cash 
assets were retained by the transferor corporation and distributed to its 
stockholders after distribution of the securities of the transferee corpo- 
ration, the Commissioner unsuccessfully assessed the stockholders on the 
basis of boot received in a reorganization, further contending that the 
boot was taxable as a dividend under Subsection 112 (c) (2) of the 
Revenue Act of 1928. The Board held it to be a liquidating dividend 
taxable as a sale though not in excess of earnings accumulated since 
February 28, 1913. The Commissioner’s contention is in accord with 
the ruling in I. T. 2364, VI-1 C. B. 13; but see I. T. 1850, II-2 C. B. 8, 
where the distribution was held under the 1921 law to be a dividend, 
and Sol. Op. 115, 5 C. B. 47, where under the 1918 law, the distribution 
was held to be a_liquidating dividend. In William E. Fulton v. Com- 
missioner, 15 B. T. A. 1018* (affirmed C. A. D. C., 47 Fed. (2d) 436) 
the taxpayer claimed the dividend from the old corporation was boot. 
This was under the 1921 law when boot which did not exceed the basis 
of the stock in respect of which it was paid was not taxable. The 
Board, two members dissenting, held otherwise. In G. C. M. 8751, 








X-1 C. B. 219, the General Counsel ruled that where a portion of bonds 
and stock received in a reorganization was delivered by the recipients 
to a Trustee to be sold and was sold in the same month as received, the 
cash so received was not boot. 

The opposite of the kind of case treated in the text is involved in 
Harry C. Howard v. Commissioner, 56 Fed. (2d) 781, (cert. den. 53 S. C. 
19) affg. 20 B. T. A. 207, where a loss was taken by the taxpayer and 
disallowed in a transaction termed by the court a subterfuge. Here a 
note convertible into stock of the transferee corporation was taken by 
the transferor corporation from the transferee corporation and _ later 


converted. The note was disregarded by the Board and the Circuit 
Court of Appeals. It was held a reorganization in which the stock was 
received. 


In Georgia Savings Bank and Trust Company, Executor, et al. v. Com- 
missioner, 28 B. T. A. 1153*, the Commissioner unsuccessfully attempted 
to tax certain dividend payments as boot in a reorganization. The old 
corporation sold certain of its assets for cash. The stockholders ex- 
changed their stock of the old corporation for stock of the new corpora- 
tion. Prior to the sale the old corporation declared dividends to its old 
stockholders which were substantially paid out of the proceeds of the 
sale. 5 per cent of the dividends was paid out of assets of the old 
corporation prior to sale. 45 per cent of the dividends was paid in notes 
which were paid after the sale. The balance of the dividends was paid 
after the sale. Of these payments made after the sale, it was evident 
that substantially all were made from the proceeds of the sale. The 
reorganization and the dividends were held separate transactions. There 
was no dissent in the Board. 

In Elizabeth Bruce v. Commissioner, 30 B. T. A. 80, a sale of 
stock followed by an exchange of the balance of stock by the petitioner 
was held an exchange with boot in a reorganization. See Note 33. 

As to the effect of a repurchase agreement upon the question as to 
whether there be a reorganization, examine Warner Company v. Com- 
missioner, 26 B. T. A. 1225* (NA. XII-1 C. B. 24). 










































358 THE TAX MAGAZINE 


money to be invested by outside interests in the 
new corporation is such that the stock received by 
the stockholders of the old corporation at the com- 
pletion of the transaction will not qualify the trans- 
action as a reorganization unless the new interests 
are deemed to come into the picture after the reor- 
ganization is complete. 


It has been thought generally that if the transfer 
of the assets and the distribution of the stock to the 
old stockholders were effected prior to the subscrip- 
tion and payment for stock by the new investors, it 
would constitute two separable transactions—first, 
a reorganization, and second, a mere investment by 
the new investors in the stock of the new cor- 
poration. 


The case of Erle P. Halliburton v. Commissioner, 
25 B.T.A. 1045,*° and the case of West Texas Refining 
and Development Company, et al. v. Commissioner, 25 
B.T.A. 1254, recently affirmed by the Circuit Court 
of Appeals for the Tenth Circuit,®° involved this kind 
of transaction. 

The Halliburton case involved the transfer by a 
partnership of certain assets to a new corporation for 
1780 shares of stock of the new corporation and the 
subscription and payment for 1300 shares of stock 
of the new corporation by certain oil companies. 
The original contract executed between the parties 
contemplated both transactions. However, it was 
carried out so that on July 1, 1924 the new corpora- 
tion received physical possession of the partnership 
assets and commenced business, although deeds to 
the assets dated July 1 were not delivered until 
July 23, the date on which the oil companies paid 
for their subscription to the stock. The subscription 
of the oil companies had been made previously on 
July 1. 

The Commissioner contended and it was found 
by the Board that only one transaction was involved ; 
that the fact that the steps were carried out at differ- 
ent times was of no moment; that after this single 
transaction was carried out, petitioners were not in 
control of the corporation, having less than 80 per 
cent of its stock. The transaction was, therefore, 
held not to be within the reorganization sections. 


In the West Texas case, substantially all the West 
Texas assets were transferred to a new corporation 
for $184,771.34 and 2,000 shares of stock. To procure 
the $184,771.34, an additional 2,000 shares of stock 
were sold to the Standard Oil Company for such 
amount. The $184,771.34, together with other cash 
contributed by the stockholders of the West Texas 
Company, was used to pay the debts of the West 
Texas Company. The stock received by the West 
Texas Company was distributed by the West Texas 
Company to its stockholders and upon this distribu- 
tion, it had no assets and was out of business. 


West Texas conveyed its assets to the new corpo- 
ration and the stock of the new corporation was 
delivered to the West Texas Company several days 
prior to the delivery of the stock to the Standard 
Oil Company. However, the $184,771.34 was not 
paid to the West Texas Company until it was re- 


# On appeal C. C. A. 9th Circuit. 
5 Reported in 343 CCH No. 9017. 
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ceived from Standard Oil Company by the new cor- 
poration in payment of the shares issued to the 
Standard Oil Company. 


It was contended by the petitioner that the two 
transactions were separable and that a reorganiza- 
tion had been effected prior to the time the in- 
vestment by the Standard Oil Company had been 
made. The Board supported the Commissioner in 
his contention that only one transaction was in- 
volved and that inasmuch as the West Texas Com- 
pany and its stockholders did not have an 80 per cent 
stock interest in the new corporation after the com- 
pletion of the transaction, a reorganization was not 
consummated. This view was affirmed by the Cir- 
cuit Court of Appeals.** The petitioner therefore 
was taxed upon the difference between the fair mar- 
ket value of the shares of the new company received, 
plus the cash received and the cost basis of its 
assets.°? 

On the other hand, the Commissioner has recently 
been the victor in a case similar to the Halliburton 
and West Texas cases in which he took the opposite 
position. In The Evans Products Company v. Com- 
missioner, 29 B.T.A. 992*°3 it was to the interest 
of the Commissioner to treat the transaction there 
involved not as an entirety, but as divisible into two 
parts—first, a reorganization, and second, a sale of 
stock to outside interests. 

The reason why the interest of the Commissioner 
was different in the Evans case is that the Halliburton 





51 The reasoning of the Board of Tax Appeals is difficult to under- 
stand. Probably the Board adopted the view that the transfer of all 
assets of a corporation to another corporation where the stockholders 
of the first corporation did not secure control of the second corporation 
is not a reorganization. See Note 40. Unless this view was adopted, it 
would not seem important whether or not control remained in the trans- 
ferors. Substantially all of the assets of the West Texas Company were 
conveyed to the new corporation. It would seem that an 80 per cent 
control would not be a necessary factor and the transaction would be 
a reorganization. The cash received would either be considered boot 
or under what seems the better theory would be deemed distributed in 
pursuance of the plan of reorganization under Subsection 112 (d) (1). 
See National Pipe & Foundry Co., 19 B. T. A. 242, NA. XI-1 C. B. 10. 
That the transaction was a receipt of stock and boot evidently was urged 
as an alternative theory by the Commissioner. The Circuit Court of 
Appeals states that if the transaction was not taxable as a sale, it was 
certainly a transaction in which the cash received by the West Texas 
Company would be taxable to the extent of the profit. The Board in 
distinguishing this case in the later decision of The Evans Products 
Company v. Commissioner, 29 B. T. A. 992* stated that, ‘There 
(referring to the West Texas case) the corporations involved were par- 
ties to the reorganization.” See C. H. Mead Coal Company v. Commis- 
sioner, 28 B. T. A. 599* (on appeal C. C. A. 4th Circuit). 

52 In Carel Robinson v. Commissioner, 19 B. T. A. 751* (NA. X-1C. B. 
91), property which had been previously purchased by the petitioner and 
associates at a receiver’s sale was conveyed to a new corporation and 
subscriptions for cash from outsiders were on the same day accepted by 
the corporation. The petitioner and his associates did not retain an 80 
per cent stock control. In this case, the Board held a reorganization 
had been effected prior to the receipt of the subscriptions. The basis of 
this holding, which distinguishes it from the West Texas and Halliburton 
cases, was that the petitioner had acquired the property some months 
before at a receiver’s sale with the intent of transferring it to a new 
corporation which had been formed, and that the corporation had bene- 
ficial rights in the property some months prior to receiving the cash 
subscriptions. Also see American Compress & Warchouse Company v. 
Agnes B. McGrawl Bender (C. C. A. 5th Circ.) rep. in 343 CCH 
Paragraph 9291 (aff. D. C. W. Dist. of Louisiana) Robert D. Green v. 
Commissioner, 24 B. T. A. 719, discussed under the Second Query; 
Schmieg, Hungate & Kotzian, Inc. v. Commissioner, 27 B. T. A. 337*: 
Cosby-Wirth Sales Book Co. v. Commissioner, 19 B. T. A. 1074 (A. IX-2 
C. B. 13)*; under the 1921 law, where the word “immediately” was 
absent from the statute, it was held that previous contract to part with 
control made ineffective the statute importing the transferor’s basis to the 
transferee. Neuman Co. v. Commissioner, 16 B. T. A. 533, (NA. X-2 
C. B. 96)*; to the same effect though involving invested capital, Lef- 
fingwell Rancho Co. v. Commissioner, 22 B. T. A. 1303 (NA. X-2 C. B. 
93)*; but see Appeal of The Shipowners & Merchants Tugboat Co., 4 
B. T. A. 403 (A. VI-2 C. B. 6) interpreting the 1918 law. The Board 
has recently held that in a statutory consolidation of three companies 
where the stockholders of none of the consolidating companies secured 
statutory control of the consolidated company, the bases of assets of the 
companies remained unchanged. Durand-McNeil-Horner Company v. 
Commissioner, 30 B. T. A. No. 769. 


53 A. XIII-12-6703. 
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and the West Texas cases involved taxes assessed 
against the alleged profit resulting from the trans- 
action and in the Evans case, the basis of the prop- 
erty transferred in reorganization was in question. 
If it was a reorganization, the assets involved took 
the original company’s basis. If it was not a reor- 
ganization, the basis was the value at the time the 
new interest bought in. 

The transaction in the Evans case involved the pur- 
chase by the Bassick-Alemite Corporation of a 51 per 
cent interest in E. S. Evans & Company. It was 
accomplished by certain steps which eventually re- 
sulted in the stockholders of E. S. Evans & Company 
owning all the stock of a new holding company 
which owned 49 per cent of a new subsidiary. The 
other 51 per cent of the subsidiary was sold to the 

}assick-Alemite Company. Inasmuch as the old 
interests were in control after the various corporate 
transfers and prior to the sale to the Bassick-Alemite 
Corporation, it was held that a reorganization was 
effected with 80 per cent control in the old interests.™* 

This is the line of cases where the argument is 
strongest that the step should be considered in- 
tegrally. All cases falling under this heading involve 
control of the transferee corporation as such term is 
defined in the applicable reorganization sections. 
The control required by the statute is expressed 
either “immediately after the transfer” ** or “immedi- 
ately after the exchange.” ** The statute is literally 
complied with where the transaction is so handled 
that the exchange or transfer precedes the acquisi- 
tion by the new interests of their stock, even though 
the entire plan contemplates this new investment. 
It may be that the decision in the Evans Products 
Company case technically reaches a more correct 
result than the decisions in the West Texas and Halli- 
burton cases. The answer may be that there is no 
actual control if there is in existence an enforceable 





54 The steps in this transaction were as follows: 

(a) The sole stockholder of E. S. Evans & Company transferred the 
stock of E. S. Evans & Company to Corporation A and received in 
exchange therefor stock of Corporation A 

(b) Corporation A then delivered its sole asset (which was the stock 
of E. S. Evans & Company) to Corporation B in exchange for stock of 
Corporation B. 

(c) The assets of E. S. Evans & Company were thereupon liquidated 
to its sole stockholder which was Corporation B. 

At this point, Corporation A owned all of the stock of Corporation B 
and Corporation B had all of the assets formerly belonging to E 
Evans & Company. 

(d) Corporation A then sold to the Bassick-Alemite Corporation 51 
per cent of the stock of Corporation B. 

The result of this transaction was that the old stockholders of E. S. 
Evans & Company now owned all of the stock of Corporation A which 
controlled, through ownership of 49 per cent of the stock of Corporation 
ms 49 per cent of the assets formerly belonging to E. S. Evans & 

ompany. 

The purpose of these complicated steps was to completely avoid in- 
cc pose tax by stepping up the basis. 

Both parties conceded a reorganization was accomplished, but the 
petitioner contended that 80 per cent control as required by Section 
204 (a) (7) of the 1924 and 1926 Acts was not present as the purchase 
by the Bassick-Alemite Company was an integral part of the transaction 
and not a separable sale. The Board held, however, that the 80 per cent 

control need be only momentary and that it was present prior to the sale 
to the Bassick-Alemite Company. In the opinion of the Board, the fact 
that the sale occurred immediately thereafter was of no moment. 

Helvering v. Evelyn F. Gregory (C. C. A. 2nd Circuit), reported in 
343 CCH { 9180, discussed post, may not be in accord that this was a 
reorganization. 

Note. that the liquidation was deemed “in connection with a reorgani- 
zation.” See discussion of liquidation as part of a tax-free reorganiza- 
tion, supra. Note 29. 

The Board distinguished the West Texas case on the ground that in the 
West Texas case “the corporations involved were parties to the reorgani- 
Zz: ation.’ The Halliburton case was not mentioned in the opinion. 

* Subsections 112 (g) and 113 (a) (7) of the Revenue Act of 1934. 
By reference carried over to Subsection 113 (a) (6). 
% Subsection 112 (b) (5) of the Revenue Act of 1934. 


By reference 
carried over into Subsections 113 (a) (6) and 113 (a) (8). 
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contract to divest such control. In all three cases 
discussed, there was such a contract. 


A literal interpretation of the statute is in line with 
an equitable result in cases of transfers of partner- 
ship and sole proprietorship assets. If a corpora- 
tion transferred all its assets to a new corporation, 
the fact that the investment by new interests took 
control away from the old corporation and its stock- 
holders would not affect the accomplishment of a 
tax reorganization. The tax reorganization depends 
here on the acquisition of substantially all assets. 
If all the assets of a partnership or sole proprietor- 
ship were transferred control is the determining 
factor. By marking the time for control at the com- 
pletion of the exchange when control remains in the 
transferors, the same result is reached in the case 
of transfer by a partnership or sole proprietorship as 
in the case of a transfer by a corporation. 


Whatever the correct theory the results in the 
Halliburton and West Texas cases, on the one hand, 
and the Evans Products Company case on the other 
hand cannot be harmonized. 


(C) Sale Reorganizations: 


We come now to the last of the cases which have 
been grouped for this discussion. There have been 
selected two representative tax avoidance schemes 
with contrasting results. ~ 


Helvering v. Evelyn F. Gregory (C. C. A. Second 
Circuit), 69 Fed. (2d) 809, decided March 19, 1934, 
reversing Gregory v. Commissioner, 27 B.T.A. 223*** 
is the first case. 


Here, a tax avoidance scheme which was used 
for many years by tax practitioners in order to re- 
duce taxes upon a sale of corporate assets and the 
distribution to the stockholders of the proceeds was 
determined by the Circuit Court of Appeals to be 
a defective device. The decision was a considerable 
victory for the Commissioner’s counsel, the Com- 
missioner’s assessment having reversed what had 
been the practice of the Unit for several years, and 
the case having been decided otherwise by the 
Board. 


The petitioner owned all of the stock of the 
United Mortgage Corporation among whose assets 
were certain shares of the Monitor Securities Corpo- 
ration. Petitioner desired the Monitor shares to be 
sold and the proceeds paid over to her. However, 
her income was subject to surtaxes which would 
cause a considerable tax if the proceeds were de- 
clared to her as a dividend. Further, if the sale were 
made by the corporation, it would have to pay a tax 
on its gain. If the sale could be conducted so that 
she made the sale and her tax would be on the basis 
of the sale of a capital asset, the total tax would be 
only 12'% per cent of her gain. 

To accomplish this, the United Mortgage Corpo- 

ration transferred the Monitor shares to a new cor- 
poration and all the stock of the new corporation 
was issued to the petitioner as the sole stockholder 
of the United Mortgage Corporation.** Three days 
after this presumed reorganization, the new corpo- 
ration liquidated the Monitor shares to the petition- 





51 NA. XII-36-6386. For a further discussion of this case, see 343 CCH 
Paragraph 5186. 
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er. At this point, petitioner considered that she had 
received a profit on the difference between the then 
value of the Monitor shares and the basis of her 
stock in the new corporation *® and that she was 
taxable at the rate of 12% per cent on this gain.*° She 
then sold the Monitor stock, and claimed that the gain 
having been already realized on the liquidation there 
was no further profit on the sale. 


The Commissioner assessed a deficiency against 
the petitioner on the basis that the transfer to the 
corporation was of no effect and the transac- 
tion merely amounted to a sale by the United Mort- 
gage Corporation of the Monitor shares and the 
distribution of the proceeds to the petitioner as a 
taxable dividend. 

The effect of this is to ignore altogether the trans- 
fer of the Monitor shares to the new corporation and 
the liquidation of the Monitor shares to the peti- 
tioner. The Board took the view that the form of 
the transaction must be recognized.* Judge Learned 
Hand refused to follow either contention, evolving 
his own unique theory. He stated that the transfer 
to the new corporation could not be disregarded, but 
that it was not a true reorganization being not “ger- 
mane to the conduct of the venture in hand,” and 
the transaction being “no part of the conduct of the 
business of either or both companies.” He taxed the 
transaction at the point where the new corporation’s 
shares were delivered to the petitioner and taxed it 
on the basis of a dividend. 

The Commissioner’s theory expressed in the 
Gregory case has strong argument to support it. The 
transfer to the corporation was a mere device that 





58 This was claimed to be tax-free under Subsection 112 (g) of the 
Revenue Act of 1928. This Subsection has been omitted in the Revenue 
Act of 1934. 

59 Article 600 of Regulations 77 deals with the apportionment of the 
cost basis in such a transaction. The regulation in effect at the time of 
the transaction was Article 600 of Regulations 74. 

In an ordinary complete liquidation and sale, this would be permitted 
under Sections 115 and 101 of the Revenue Act of 1928 in effect at the 
time of the transaction. Certain of the shares of the United Mortgage 
Corporation had been held for less than two years. Shares of new cor- 
poration distributed in respect of these shares therefore did not secure 
the benefit of the two-year holding. ‘The profit on the liquidation in 
respect of these shares of new corporation was therefore not taxable as 
capital gain and was returned by the taxpayer as ordinary gain. 

61 The fair market value of the stock on liquidation would be pre- 
sumed to be the sale price. See G. C. M. 7285, IX-1 C. B. 181; G. C. M. 
2579, VII-1 C. B. 198. 

® At the time of the presentation of the preliminary report of the sub- 
committee of the Committee on Ways and Means at the last session 
of Congress, the Circuit Court of Appeals’ decision had not been rendered. 
This case is described in Case No. 7 of Exhibit D of this report as one 
of the current methods of tax avoidance. Under the provisions of the 
Revenue Act of 1934 eliminating the 124% tax on capital gains and 
requiring 100% of the gain on liquidating dividends to be returned, 
the method is not so attractive. 

63 An alternative theory proposed by commissioner’s counsel was that 
the effect of the transaction was a dividend in kind of the Monitor shares 
to the petitioner and a sale of same by her. Query as to the effect if 
the petitioner had actually received the Monitor shares in complete 
liquidation of part of her stock of the United Mortgage Corporation and 
had then sold the Monitor shares. 


Probably the result in Evans Products Company v. Commissioner, 29 
B.T.A. 992, discussed supra, is contrary to the result in this case. 
A distinction in the Evans case is that if the corporate device is ignored, 
there also must be ignored the fact that by use of the corporations, the 
basis of holding was changed. At the outset, the stockholders of E. S. 
Evans & Company owned directly all the stock of the operating com- 
pany. At the conclusion, they owned all the stock of a holding com- 
pany which owned 49 per cent of the operating company’s stock. When 
the closed transaction would be deemed to have occurred in the Evans 
case under Judge Hand’s theory is an interesting question. Possibly 
at the first step, though the intermediate liquidation may offer the 
best opportunity. However, in the Evans Products case, basis of assets 
was in contention rather than profit and it was the Commissioner who 
was contending for a reorganization. Under the theory of liquidation 
being “in connection with a reorganization” the Commissioner might 
well have contended in the Evans Products case that liquidation was 
taxable, but yet carried over the transferor’s basis. See discussion of 
liquidation, supra, and Note 29. 
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perhaps should not conceal the true nature of the 
transaction—a sale and a dividend. 

Passing the question of statutory warrant, it is 
believed that the quoted words from Judge Hand’s 
opinion have dangerous possibilities. If the test 
of the nature of a reorganization is to be whether 
it is in relation to the conduct of the business the ex- 
actness of the statute is eliminated. This theory 
seems to have its foundations in the Chisholm case 
cited in Note 64. No better argument contra can be 
made than the dissenting opinion of Member Good- 
rich in the same case. 

Another attempt by the Commissioner to tax 
through a tax avoidance scheme was made in Stires 
Corporation v. Commissioner, 28 B.T.A. 1.* The 
Stires case involved a successful stepping up of 
the basis under the Revenue Act of 1926. Under 
this Act, unlike the subsequent Acts, the transferor’s 
basis did not carry over where the property received 
in exchange was Stock or securities of a corporation 
a party to the reorganization. 


One Pforzheimer owned an option on certain oil 
stocks which had greatly appreciated in value. It 
was his intent to exercise the option and to sell 
the stocks. In order to avoid the tax on such sale, 
he transferred the option to Corporation A for all 
its stock. He then organized Corporation B and 
transferred the stock of Corporation A to Corpora- 
tion B in consideration of Corporation B’s stock. 
Still another corporation, Corporation C, the peti- 
tioner, then came into the picture. Pforzheimer 
paid for its stock in cash. 

Corporation C bought from Corporation B the 
stock of Corporation A for cash and notes which 
were later paid. Corporation A then liquidated its 
assets to Corporation C so that Corporation C then 
owned the option. It would appear that certain 
associates were interested with Pforzheimer in the 
option and the stock of the corporations, but this was 
of no tax significance. 

In an opinion rendered by Arundell, it was held 
by the Board that Corporation B took the stock of 
Corporation A with a stepped-up basis and that the 
basis of the stock of Corporation A in Corpora- 
tion C’s hands was the purchase price which was 
the same amount as the stepped-up basis. He fur- 
ther held that upon liquidation by Corporation A to 
Corporation C of the option, the cost basis of the 
option would be the same as the cost to Corpora- 
tion C of Corporation A’s stock.® 








* See George H. Chisholm v. Commissioner, 29 B. T. A. 1334*, where 
a transfer to a partnership prior to a sale in order to step up the basis 
was ignored on the theory that the partnership was but a conduit for 
the passing of title. To a considerable extent, the decision in this case 
is predicated on the same line of reasoning as Judge Hand’s decision in 
the Gregory case. 

6 This decision is in accord with G.C.M. 7285, IX-1 C. B. 181. 

Two cases involving like transactions which would be important 
enough for discussion in the text except that the law under which 
they were effected has been changed are the conflicting cases of E. F. 
Simms v. Commissioner, 28 B.T.A. 988,* and Teck Hobbs v. Commis- 
sioner, 26 B.T.A. 241. The transaction in each of these cases occurred 
under the 1918 law where a transfer of property to a corporation for its 
stock was taxable unless a reorganization of corporations was involved. 
In each case, the owners of the properties had deals on with bankers 
for the transfer of oil leases to a corporation and the sale of securities 
of the corporation to the bankers. In the Simms case, the contract with 
the bankers was considered by the Board to be an option to the bankers. 
In the Hobbs case, it would appear that there was a binding contract 
between the parties. If the transfer was made directly to the banker- 
financed corporations, it would be a closed transaction and the stock 
received would undoubtedly have reflected in its value the investment by 
the bankers and the sale of securities to the public. Therefore, in the 
Simms case, the transfer was made first to a corporation controlled 
(Footnote 65 continued on next page.) 






nea 


— NO GRIEG CO OS 





July 


bas 
thre 
mel 
cor) 
por 


reli 
of 

Gre 
not 


the 
the 
Stir 
mig 
Ho 
In 

tiot 
cor 
anc 
por 
me 
Shx 
the 
Pfc 
ten 
Pfc 


dis: 
reo 
gal 
tha 
het 





ea 


ore 
sis 
for 
ase 

in 


ant 
ich 


LIS- 
red 
its 
red. 
ers 
ties 
vith 
ers. 
ract 
ker- 
ock 
- by 
the 
lied 





rere 


SO 


‘ners 


July, 1934 





The Commissioner’s contention was that the cost 
basis of the option was not increased by its trip 
through the various corporate entities. The argu- 
ment of the Commissioner was not that the entire 
corporate device should be ignored, but that Cor- 
poration B should be ignored.** 


The decision of the Board in the Gregory case was 
relied on by Arundell as a precedent. At the time 
of the decision, the reversal of the Board in the 


Gregory case by the Circuit Court of Appeals had 
not occurred. 


It would seem that the corporate device used in 
the Stires case should be no better than that used in 
the Gregory case and that had the decision in the 
Stires case been more recently rendered, the result 
might have been to hold the device ineffectual. 
However, this essential difference must be considered. 
In the Gregory case, the result was that the peti- 
tioner received a distribution from the surplus of the 
corporation of which she was the sole stockholder 
and she was so taxed. In the Stires case, if the cor- 
porate device is to be ignored, should any assess- 
ment be made against any of the corporations? 
Should not the option which was conduited through 
the several corporations be deemed to still belong to 
Pforzheimer? Nevertheless, the Commissioner at- 
tempted to tax one of the corporations rather than 
| forzheimer. 


The Gregory case and the Ballwood case previously 
discussed may well mark a turn in treatment of step 
reorganizations where the only purpose of the reor- 
ganization is to reduce or avoid taxes. It is likely 
that in this line of cases, result and not method will 
hereafter be the factor that determines the tax status. 


Summary 


N CLOSING this study, it would be pleasant if 

definite rules of guidance could be set forth which 
one could be sure would not lead into dangerous 
paths. It is obvious from the discussion of the cases 
that this cannot be done. Only tentative conclusions 
can be set forth. Perhaps it is rash to go as far 
as the following: 


1. Where the reorganization is so planned that 
one of the steps is not clearly within the purview 








(Footnote 65—Cont.) 


wholly by the transferor and in the Hobbs case, such a transfer was 
made to an association controlled wholly by the transferor. The shares 
of this intermediate corporation in the one case and the association in 
the other case were transferred to the banker-financed corporations. 

_In the Simms case, the Board, with Members Black and Matthews 
dissenting, held that the first transfer was a closed transaction but 
that there was no profit involved because the stock of the first corpora- 
tion had a fair market value not in excess of the cost of the leases 
transferred; that the second transaction was a reorganization under the 
1918 law involving the acquisition by one corporation of all the stock 
of another corporation and was therefore also nontaxable. Member 
Black based his dissent on his opinion in the Hobbs case in which he 
considered that the transfer to the association should be disregarded 
and the transaction considered as a transfer of the leases directly to the 
banker-financed corporations. 

% The entire argument of the Commissioner is not clear from the 
opinion, but it must have been that not only Corporation B must be 
entirely ignored, but also that liquidation of the assets of Corporation A 
to Corporation C was a step in a reorganization. See discussion of 
liquidations in reorganizations, supra, and Note 29. The statement in 
the opinion that “the stock cost petitioner $1,680,000 plus the assumed 
obligations and upon liquidation that cost would apply to the asset 
received, namely the option” seems difficult to substantiate. It would 
seem that either the transferor’s basis would apply or that the cost 
basis of the option after the liquidation would be its fair market value. 
There is no difference in result between this latter theory and the 
theory adopted by the Board. The then fair market value of the option 
_— —_ the facts of the case be substantially the same as the cost 
ot the stock. 
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of the reorganization sections, the chances are that 
gain or loss will be recognized in respect of such 
step, if not in respect of the entire reorganization. 


2. If by virtue of some law or statute, it is im- 
possible to conform to the reorganization sections 
and the reorganization is planned so as to conform 
to such statute or law, gain or loss will be recog- 
nized in respect of the reorganization or that part 
of it which complies with such statute or law. 


3. In theory, if there is a factual situation im- 
peding the full compliance with the reorganization 
sections, the result should be the same as where the 
impediment is on account of statute or law. Reor- 
ganizations with foreclosure as an element are not 
in accord. 


4. Where one of the steps of a reorganization is 
effected by payment and receipt of an equivalent 
sum of money, the cases are conflicting as to the 
effect thereof upon the tax status of the reorgani- 
zation. 

5. The law has not been clarified in respect of 
the effect of liquidation in a reorganization, but 
probably in cases involving the basis of property 
received in reorganization, the law is that property 
received in liquidation is received in connection with 
the reorganization. While the language of the Wins- 
ton case, cited in Note 30, is not particularly helpful, 
its holding may indicate that reorganization liquida- 
tions may be within Section 112. Certainly statutory 
consolidation of a holding company and its subsidi- 
aries should be well within the statute. 

6. Taxable dividends paid in a reorganization and 
not retained by the stockholders but used in the 
reorganization are taxable as dividends. 

7. The Gregory case and the Ballwood case rep- 
resent a recent tendency to treat transactions as a 
whole rather than by steps and to recognize gain if 
the result is not exempted by the reorganization 
statutes. This conclusion is arrived at despite the 
fact that result was not stated as the test in either 
decision. It is probable that the Treasury in its 
need for greater taxes may resist the logical appli- 
cation of such a formula where the transaction re- 
sults in loss.* 

8. In respect of transactions which are really boot 
transactions but which are effected by a receipt of 
stocks and securities a part of which are then or soon 
thereafter sold in contemplation of the original plan 
of reorganization, the cases are in conflict. 

9. In cases where a reorganization would have 
been effected except that as part of the general plan, 
investment in the enterprise is made by outside par- 
ties after the steps within the reorganization sections 
have been made, the tendency is to treat the trans- 
action as an entirety. 

10. Where reorganization steps are taken for the 
sole purpose of avoiding or reducing taxes on a con- 
templated sale, the latest authority is to tax through 
the transaction. 

(Continued on page 388) 





8 This item 7 as originally written was: ‘While not free from doubt, 
if all the steps in a reorganization plan severally comply with the reor- 
ganization sections, gain or loss will not be recognized in respect of 
the reorganization even though the transaction as a whole does not 
comply fully with the requirements of such sections. The future tendency 
of the law may be otherwise.” The decision in Ballwood Company uv. 
Commissioner, 30 B.T.A. 644, discussed in the text necessitated the 
revision. 


































































Business License Taxes in Florida 


Part Ill. Suggestions for the Revision of the Business 


License ‘Tax System in Florida 
By A. Stuart CAMPBELL, Ph. D.* 


N two preceding articles of this series, the author 
] gave a brief history of business license taxes in 
Florida, showed their relative importance as com- 
pared with other state and local taxes and with each 
other, and gave a detailed analysis of their rates, 
including the many and varied ways in which they 
are computed. The present article contains sugges- 
tions for the improvement of the business license tax 
system, which, as has been shown, is so full of incon- 
sistencies and inequalities as to make revision im- 
perative. These suggestions will be as brief as is 
consistent with clarity. 

There are two possible ways in which the situation 
might be improved, the first of which would be by 
attempting to revise and patch up the existing system. 

This might conceivably be done by making exten- 
sive adjustments of the rates which admittedly are 
the most out-of-line. Prohibitory and discriminatory 
rates could be lowered to the average of the others; 
certain rates now too low could be raised; and the 
basis of determination of some rates could be changed 
to another of the commonly used bases, which would 
seem to be more justifiable. A general reclassifica- 
tion of rates might be provided for, broad groups of 
occupations being established, the rate for each group 
being determined by the same principle. Such things 
as a check-up on merchants’ inventories and veterans’ 
exemptions could be provided for along with the gen- 
eral revision of the existing rates. 

However, such a procedure would simply be a 
makeshift arrangement. As long as the old methods 
of determining the rates are adhered to, there would 
still be inconsistencies and inequalities in the rates. 
It would be impossible to prevent these, no matter 
how honestly administered the system might be. The 
fault would lie not with the tax officials, who might 
perform their duties in an excellent manner, but with 
a system which permitted such inequalities. 

In the latter part of the second article, which the 
reader is advised to study carefully, there are given 
examples of the many inconsistencies which would 
invariably exist in a system like the present one. It 
is shown that the present state and county license 
tax rates are determined by at least twenty-two dif- 
ferent methods of computation, all of which result in 
inequalities. The most commonly used rates, which 
are flat rates, or graduated rates based on the popula- 
tion of cities or counties, usually provide for the same 
license tax being paid by businesses, regardless of 
whether they are large or small, profitable or unsuc- 
cessful. Likewise, a tax based on capitalization, 
output, stock, number of workers, etc., while giving 
some consideration to size, pays no attention what- 
ever to the income derived from the operation of the 
business, or the capacity to pay. Also, no provision 
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exists for measuring the capacity to pay of profes- 
sional and occupational workers who have no tan- 
gible capital. 


The author of this study worked long and earnestly 
in an effort to reconstruct the present system in such 
a way as to make it effective and just to the taxpayer, 
but finally gave up the attempt with the realization 
that the fault was inherent in the bases of computa- 
tion and could not be remedied without a change in 
such bases. Hence, a suggestion is offered as to a 
method of determining license taxes, which, analysis 
of the situation indicates, is the only ultimate solution 
of this problem. This is for the State of Florida to 
adopt a business income tax, to take the place of the 
present occupational license tax system. This busi- 
ness income tax would be based on the privilege of 
doing business, the same as the present license taxes, 
but would be computed on the net income from each 
business or occupation carried on or engaged in, any- 
where in the state. While called a business income 
tax, it would be very similar to an occupational li- 
cense tax, whose rate depended on the income re- 
ceived by the business or occupation. 


It is not believed that any other state uses such a 
form of tax at the present time. However, this does 
not mean that it is not an excellent tax, and that it 
will not be commonly used in the future. The gaso- 
line tax, which produces so much revenue for every 
state in our country (45 per cent of the state revenue 
of Florida), was unheard of prior to 1919, when 
Oregon first adopted it. The adoption by Florida 
of the business income tax in place of the occupa- 
tional license tax might make our state known as a 
progressive leader in business taxation. 


It is known that the state constitution of Florida 
prohibits a regular income tax, and would have to be 
amended before one could be put into operation. 
However, as the proposed business income tax would 
be based on exactly the same thing as the present 
occupational license tax, namely, the privilege of do- 
ing business, it seems reasonable to believe that it 
would be upheld as constitutional. It is true that 
the specific amount of the tax would vary according 
to the income received by the business or occupa- 
tional worker, but this would not change the fact 
that the tax is based on the right to engage in busi- 
ness, and not the income of the business. Hence, in 
the opinion of the author, it could be adopted with- 
out amending the state constitution. Even if this 
were necessary, he would recommend it. 

With the adoption of the business income tax, each 
business or occupation would be taxed on the amount 
of net revenue derived from it, instead of by the pres- 
ent method, which uses flat rates for occupations ol 
widely different income, or determines them by some 
method which bears little relation to earning capacity. 
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For instance, a trained nurse, a doctor, and the ma- 
jority of the manufacturers pay a state license tax 
of $10 each. The trained nurse might make $1,500 
a year, the doctor $10,000, and the manufacturer 
$50,000; yet each would pay the same license tax. 
Or, if the tax were based on the population of the city 
in which it were located, as are a great many under 
the present law, a small automobile agency making 
$2,000 a year, would have to pay the same license 
tax as a large one in the same city, which received 
an income of $10,000-$50,000. On the other hand, a 
business tax based on the net income from an occu- 
pation would be a very fair, as well as a scientific, 
method of taxation. 


However, with the proposed business income tax, 
provision should be made for the compulsory regis- 
tration of every occupation or business in the state, 
requiring from each the payment of a small regis- 
tration fee of $5.00 or $10.00. Upon the payment of 
this fee, a registration certificate would be issued, 
which should be kept in the place of business to serve 
as evidence of proper registration. This plan would 
make possible a complete check-up on all occupations 
or businesses, for purposes of regulation. Income 
returns would be required of all occupational work- 
ers or businesses, regardless of whether a profit were 
made or not. This registration fee would serve as 
the minimum amount to be paid under the system, 
and would also be the maximum amount paid by 
some occupational workers with very small incomes, 
or those businesses making very little or no profit 
during the year. The revenue derived from these 
registration fees would tend to be constant and not 
fluctuate with business prosperity, so would inject 
an element of stability into the system. 


It is suggested that the tax on occupations and 
businesses should begin at a very low income, in 
order that each one of these activities might. con- 
tribute its share of taxes. A high exemption provi- 
sion for the income from occupations or businesses 
would place the burden of the tax on the very pros- 
perous activities alone, and so defeat the purpose of 
the proposal, which is to distribute the tax among 
all business activities, large and small. A moderate 
tax rate on small incomes would not cause an injus- 
tice to any taxpayer, and would result in considerable 
revenue, as well as giving the small earners a feeling 
that they were contributing their share of taxes. 

Only one business income tax should be collected 
for the state, the counties, and the cities. 
this would be retained by the state, and part allocated 
to the counties and cities on some equitable basis, 
consideration being given to the amount of business 
income taxes collected in each county and city and 
to the fiscal needs of these local jurisdictions. The 
combined administration of state, county, and city 
business taxes should result in increased efficiency 
in operation, with a lowered cost of administration. 
When it is remembered that at the present time only 
1.04 per cent of total county taxes, and 6.86 per cent 
of total city taxes in Florida are derived from the 


business license tax, the amount of business income. 


taxes returned by the state would not have to be very 
large to equal the present receipts. Hence, the coun- 
ties and cities would not lose much under the pro- 
posed system of joint business tax administration, 


Part of. 
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and might gain considerably in revenue received 
from it. 

It is believed that a complete and accurate record 
of the income of each business and individual could 
be secured jointly by the Federal Government and 
the state, with much less expense than if these agen- 
cies attempted to obtain such data separately. This 
information could be used for the Federal income tax 
and the state business income tax, which would sup- 
plant the occupational license taxes now used. Such 
collaboration in administering the system should 
substantially reduce its cost. Field examiners, who 
were experienced accountants and thoroughly trained 
in such work, might be employed jointly by the Fed- 
eral Government and the state, to verify the income 
reported, check inventories, and in general vouch for 
the accuracy of the reports. 


Taxpayers might be permitted to pay their taxes 
in installments, in advance, and receive interest on 
such pre-payments. This plan has been operated 
very successfully in connection with all taxes by 
Mr. G. D. Black, the city treasurer in Kingsport, 
Tenn. He finds that such a plan encourages the 
payment of taxes by making this easy, inasmuch as the 
installment payments are so small, thus preventing 
excessive tax-delinquency. It saves the city from 
the necessity of borrowing large sums to meet ex- 
penses, on which interest would have to be paid, and 
also prevents extravagant spending which frequently 
results when large amounts of taxes are collected at 
one time. 


A period of grace should be given for the payment 
of these taxes, such period to be one month. A 
penalty should be charged during the second month 
the taxes are unpaid; during the third month, a 
higher penalty; and after three months of delin- 
quency, legal steps should be taken against the delin- 
quent taxpayer, with a very high penalty added to 
his tax. If necessary, the property of the defaulting 
taxpayer would be levied on. If there were any rea- 
son to believe that persons engaged in certain occu- 
pations intended to remain in the state only three 
months or less, leaving before legal action were 
brought against them for non-payment of business 
taxes, adequate steps to insure the collection of such 
taxes could be taken at any time. 

No fees should be permitted for the collection of 
any state, county, or city taxes. All tax officials and 
employees ought to be paid a regular salary and be 
prohibited from taking fees for any service rendered. 

Undesirable occupations should be kept out of the 
state by an outright prohibitory law, instead of the 
present practice of using the tax system, through the 
method of charging such occupations very high li- 
cense rates. 

There should be central administration, instead of 
local, of all exemptions from business taxation. The 
war veterans’ exemption privilege, which has been so 
much abused, might be continued, provided that a 
central state body exercise strict supervision over 
such applications for exemption, and require indis- 
putable proof as to the official record of the veteran’s 
disability, and also of the bona fide ownership of the 
business in question. Ninety-three per cent of the 
city tax collectors and 85 per cent of the county tax 
collectors in the state said that without a doubt the 
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veteran’s exemption privilege was greatly abused at 
the present time. These tax collectors stated that 
numbers of ex-service men, in practically every coun- 
ty and city, would pose as being disabled, or as 
owners of a certain business, and thus secure com- 
plete exemption for the business from the payment of 
a license tax. This practice has been carried out on 
a considerable scale in the following occupations: 
peddlers, merchants, poolrooms, dance halls, service 
stations, cafes, garages, traveling shows, contractors, 
and barbers. The ratio of free veterans’ licenses to 
total licenses is very high in some counties and cities. 
The city of Miami reported the loss of revenue from 
veterans’ licenses as $14,000 in the year considered, 
and stated that 70 per cent of the exemptions claimed 
should have been eliminated. 


It is thought that, for the administration of all the 
taxes in the state, including the business income tax, 
there should be appointed by the governor, with the 
advice and consent of the state legislature, either a 
single tax commissioner, or a state tax commission of 
three members. This commissioner or commission 
should be thoroughly familiar with the whole tax 
situation in the state, and have complete supervision 
of the administration of the entire state and local tax 
system, including all kinds of business taxes. They 
should not be affiliated with any large business inter- 
ests in the state; should be non-partisan; should be 
paid good salaries to enable them to be independent ; 
should have long tenure of office ; and should be held 
responsible for results, just as are executives in a 
well-ordered business. Adequate funds should be 
provided for the proper operation of the tax system. 

Actual administration of the tax laws of the state 
and counties should be in the hands of men appointed 
by and answerable to the tax commissioner or com- 
mission, who would have power to remove them for 
cause. Officials elected by the people in certain com- 
munities cannot effectively enforce the tax laws 
against the people of those communities. A uniform 
and practical method of enforcement should be pro- 
vided by the tax commissioner or commission. A 
plan involving direct supervision of the business in- 
come tax law, somewhat similar to the methods fol- 
lowed in New York or Wisconsin, might be advisable. 
All tax collectors and tax officials should be thor- 
oughly trained for their positions; be given full 
instruction in their duties; and receive complete 
cooperation in every phase of their work. The revi- 
sion of the tax system should be under the super- 
vision of tax experts of recognized standing. 

Full responsibility for the operation of the system 
should rest with the tax commissioner or commission, 
whose duty it would be to check up in every county 
in the state to see if the tax laws are being properly 
observed. It is not thought that they are being car- 
ried out at the present time in every county. For 
instance, in a certain county of approximately 12,500 
inhabitants, but 105 occupational licenses were found 
to have been issued during the preceding year, of 
which 12 had been issued to disabled veterans, with- 
out charge. Of the remainder, 69 licenses were 
issued to merchants, leaving but 24 issued to other 
businesses and individuals. These were distributed 
as follows: 7 wholesale gasoline and oil dealers, 4 
filling stations, 2 garages, 2 crate mills, 2 physicians, 
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1 restaurant, 1 telephone company, | electric light 
plant, 1 saw mill, 1 turpentine still, 1 insurance agent, 
1 advertising agency, and 1 barber. And the county 
had 12,500 residents, with a half-dozen small cities 
or fair-sized towns in it! No record of licenses issued 
in this county had been published in a newspaper, as 
required under the law. Other counties in the state 
may have similar records of license tax administra- 
tion. If so, the present administration of the license 
tax system in Florida would seem to be very in- 
effective. 

Provision should be made for uniform accounting 
systems for counties and cities throughout the state, 
and such counties and cities be required to use these 
prescribed systems. This would greatly simplify the 
tax records, make them more complete, and add con- 
siderably to the efficiency of the system. Detailed 
and adequate fiscal reports at stated intervals should 
be required by the tax commissioner or commission 
of every county and city in the state. 

Wherever practicable, there should be a combina- 
tion of tax administrative functions. In very small 
counties and cities, the offices of tax collector and 
tax assessor might be consolidated. This could be 
done in a number of cases, and would result in a 
lowering of the cost of tax administration. Where 
the county-seat of a small county is located in a small 
city, it might be possible to consolidate the offices 
of county tax collector and city tax collector, result- 
ing in reduced administrative costs. Special licenses 
should be issued by the tax collectors’ offices, with no 
fee charged. 


Finally, it is felt that there should be complete 
cooperation between the Federal, state, county, and 
city tax officials, with a high degree of correlation 
between the tax rates and tax administration of these 
governmental bodies. 

It is hoped that this study of business license taxes 
in Florida has shown the relative importance of such 
licenses in our revenue system, the lack of a scientific 
or adequate method of levying such taxes, the im- 
perative need for a complete revision of the present 
system, and possible methods of doing this. 
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Statute Description of Tax 


Laws 1933, lst Sp.|Retail Sales (Occupation Tax)—11%4% of gross pro- 


Sess., Ch. 7 ceeds of the sale of tangible personal property. 
(“Emergency 
Revenue Act of 
1933”). 
Laws 1933, Retail Sales (Occupation Tax).—2%4% up to June 30, 


Ch. 1020 (“Re- 
tail Sales Tax 
Act of 1933’). 


Rev. Code 1930, 
Ch. 75, Secs. 
1340 to 1351. 


1935 and 2% thereafter, of the gross receipts from 
the sale of all tangible personal property sold at 
retail in the State. 


Retailers (Gross Income Tax).—$1 on each $1,000, or 
fraction thereof, of all gross income from taxable 
business activities in the State. 

Wholesalers (Gross Income Tax).—25¢ on each $1,000, 
or fraction thereof, of all gross income from tax- 
able business activities in the State. 

Minimum Tax.—$5 minimum tax in the case of both 
retailers and wholesalers. 

Note.—This tax applies only to unincorporated busi- 
nesses and does not apply to corporations. 

Code 1915, Ch. 6,|!Vholesalers and Retailers (License Tax).—$5 annual 

Art. 13, Secs. 198} license fee, plus $1 if aggregate cost value of goods 

to 202. Laws does not exceed $1,000—If over $1,000, 10¢ on each 

1917.-Eh. tt. $100 of aggregate cost value thereof. 

Laws 1919, Ch. 23. 

Laws 1933, S. B. |Retail Sales (Occupation Tax).—2% of the gross re- 
No. 665 (“Re- ceipts from the sale of tangible personal property 
tailers’ Occu- at retail in the State. 
pation Tax”). 

Laws 1933, Ch. 50|Retailers (Gross Income Tax).—l% of entire gross 

(“Gross Income} income. 

Tax Act of Wholesalers and Jobbers—%4% of entire gross income. 

1933”). 

Laws 1933-34, 
lst Sp. Sess., 
H. File No. 1, 
in force April 1, 
1934. ES eee eS 

Acts 1930, Ch. 149|Note—The “Gross Sales Act of 1930” was expressly 
(“Gross Sales repealed by H. B. No. 50, Laws 1934, First Special 
Act of 1930”). Session, approved and effective July 2, 1934. In 

lieu of this Act, H. B. No. 50 provides for a purely 

chain store tax of $2, where only one store is 

operated, and upon additional stores operated im- 

poses taxes according to the following scale: 

Tax per Each 
Additional 


Retail Sales (Consumers’ Sales Tax).—2% of gross re- 
ceipts from all sales of tangible personal property 
sold at retail in the State to consumers or users. 


Number of Stores 


2 stores, but not in excess of 10 stores...... 

11 stores, but not in excess of 25 stores...... 50 
~ 26 stores, but not in excess of 50 stores...... 100 

Eft CR COGS OF SO SUOPOS opens «sis cerdeins Ae hon 150 
The “Gross Sales Act of 1930,” which provided for 
graduated license taxes, ranging from 1/20%, on 
gross sales in the amount of $400,000, or less, to 1% 
| on the excess over $1,000,000, before its repeal by 
H. B. No. 50, had been the subject of litigation, 
and, arising out of such litigation, a restraining 
order had been issued by the U. S. District Court, 
in the case of Stewart Dry Goods Co., et al. v. Lewis, 
now pending on appeal in the U. S. Supreme Court 








Only merchants which had posted a bond with the 
Tax Commission were enabled to avail themselves 
of the benefit of the restraining order. 
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State Statute Description of Tax 


Ky.—Cont. |Acts 1934, Sp. Retail Sales (Consumers’ Sales Tax).—3% of aggregate 

(1934) Sess., H. B. gross receipts from the sale of tangible personal 
No. 11 (“Gross| property by merchants. 

Receipts Tax 

| Law of 1934”); 

| effective date 

| postponed, by 

Governor’s ac- 

| tion, from June 

15, 1934, ap- 

proval date, to 

July 1, 1934. 


Acts 1932, No. 190,|Wholesalers (License Tax)—Flat sum license fees, 

(1932) Secs. 8 and 9 contingent upon amount of gross sales, ranging 

| (Dart’s G. S., from $6,000, for wholesalers of the Ist class, whose 

Secs. 8595, 8596).| gross sales amount to $10,000,000 or more, to $25 

for wholesalers of the 23rd class, whose gross sales 
amount to less than $50,000. 

Retailers (License Tax).—Flat sum license fees, con- 
tingent upon the amount of gross sales (not including 
beverages, confections, etc.) ranging from $6,000, for 
retailers of the Ist class, whose gross sales amount to 
$5,000,000 or more, to $5 for retailers of the 28th 
class, whose gross sales amount to less than $5,000. 


Mich.* Acts 1933, Act |Retail Sales (Occupation Tax).—3% of the gross pro- 
(1933) No. 167 (“Gen-| ceeds of sales at retail within the State. 

















eral Sales Tax 
Act”). 
Minn. Laws 1933, Chain Store Tax.—Specific flat sum fee per store, de- 
(1933) Ch. 213. pendent upon the number of stores in operation, 
| plus a percentage of the entire or combined gross 
sales, ranging from 1/20% on gross sales not in 
excess of $100,000, to 1% on that amount of gross 
sales in excess of $1,000,000. 
Miss. Acts 1934, H. B. |Retail Sales (Occupation Tax).—2% of the gross pro- 
(1934) No. 70 (Emer- | ceeds of sales of the business. 
gency Revenue |/Vholesalers and Jobbers—%% of the gross proceeds 
Act of 1934), of sales of the business. 
| effective March 
| 1, 1934. 
Mo.** Laws of 1933-34, |Retail Sales (Occupation Tax).—%4% of gross receipts 
(1934) Ist Sp. Sess., from the transfer of the ownership of, or title to, 
H, B. No. 5, tangible personal property to the purchaser, for use 
vee Jan. | or consumption and not for resale in any form as 





| tangible personal property. 


* Michigan: It should be noted that in the great majority of jurisdictions the term “retail sale’’ is not 
employed in the sense that the the term enjoys in trade circles but rather in the sense of sales to the 
consumer or user and not intended for resale. The question of what is a “sale at retail” has resulted in 
litigation in the State of Michigan, in the Circuit Court of Wayne County of which State a decision was 
handed down on April 11, 1934, in a case entitled “The Boyer-Campbell Co., et al. v. Fry, et al., in which 
the Court held, contrary to the rule prevailing in other jurisdictions, that the General Sales Tax Act of 
that State did not apply to the sale of tools, materials, supplies, power, etc., used in the manufacture of 
tangible personal property intended for resale. This case is pending on appeal in the State Supreme Court, 
and, meanwhile, it is worthy of note, that the State Board of Tax Administration of Michigan will ignore 
this decision until such time as the Supreme Court of the State passes upon the question. 


** Missouri: Under the peculiar wording of the law of this State, the Attorney General of the State, 
until recently, had ruled, contrary to the interpretation prevailing in other jurisdictions, that sales to manu- 
facturers of materials, etc., were taxable, notwithstanding such materials, etc., may have been incorporated 
and physically present in finished products manufactured for resale, if the form had been substantially 
altered. As illustrative of the foregoing, the Attorney General had ruled that the sale of flour by millers 
to bakers and wheat sold by elevators to millers, to be ground into flour, were sales for resale in sub- 
stantially the same form, and not subject to the tax. However, on the basis of a later opinion rendered 
by the Attorney General on April 16, 1934, the State Auditor, who administers the tax in Missouri, on 
July 6, 1934, amended Article 2 of the Regulations, defining a “sale at retail,’”’ to provide that henceforth 
all sales to manufacturers of materials, etc., for further processing, are to be considered as sales for resale 
and exempt from the tax, thus reversing the former position of the State Auditor, in this connection, and 
bringing Missouri in line with the majority opinion in other jurisdictions. 
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State Statute Description of Tax 


.M. Laws 1933, Ist Sp.| Retailers (Gross Income).—2% of the total gross re- 
(1934) Sess. Ch. 7 ceipts of the business. 
(Emergency Wholesalers (Gross Income).—¥%% of the total gross 
School Tax Act} receipts of the business. 
of 1934), in Retail Sales of Motor Vehicles—%z% upon the gross 


force May 1, receipts of sales of automobiles, and 4% in the 
1934. case of the sale of trucks or tractors. : 
(1934) Laws 1934, Ist Sp.|Retail Stores (License Tax).—Flat sum taxes ranging 


Sess., Ch. 33, in| from $2 on gross annual sales up to $3,000, to $500 

force April 30, on such sales over $300,000 and not over $400,000. 

1934. On gross annual sales over $400,000, the license tax 
payable is $500 plus $25 per $1,000 on such sales 
in excess of $400,000. 





ee Laws 1933, Retail Sales (Occupation Tax).—1% upon the receipts 
(1933) Ch. 281. from the sale of tangible personal property in the 
State. 


Note.—This tax expired June 30, 1934. 


.c. Art. V, Schedule |Retail Sales (Occupation Tax).—$1 annual license fee, 
(1933) “E,” Emergency} plus 3% of total gross sales. 
Revenue Act of|!Vholesale Sales—$1 annual license fee plus 1/25% of 
1933. gross sales. Minimum tax $12.50 for any 6 months 
period. 
Note——Although levied as a license or privilege tax, 
the tax is in effect a consumers’ sales tax, as by 
Sec. 401 of the Act it is expressly provided that 
the tax shall be passed on to the consumer and 
shall be a debt from the purchaser to the merchant 


59 aan a 


Te: 





until paid. 
Okla. Laws 1933, Ist Sp.|Retail Sales (Consumers’ Sales Tax).—1% of gross pro- 
(1933) Sess., Ch. 196 ceeds of all sales of tangible personal property sold 
(“Oklahoma at retail in the State to consumers or users. 
Sales Tax 
Law’). 
: Pa. Act of May 2, Retailers (License Tax).—$2 annual license tax, plus 
5 (1899) 1899, P. L. 184 | 1 mill on each dollar of the whole volume, gross, of 
(Basic Mercan-| business transacted annually. 
tile License Tax|!Vholesalers (License Tax)—$3 annual license tax, 
law, as amended) plus % mill on each dollar of the whole volume, 


and supplement-| gross, of business transacted annually. 

ed to date). Dealers at Exchanges.—25¢ on each $1,000 worth, gross, 
Purdon’s Penn. of goods so sold. 

Statutes, Tit. 72, 

Secs. 2621-2865. 


S. D. Laws 1933, S. B. |Retailers (Gross Income) —1% of gross income, as 
(1933) | No. 101. defined in the Act. 

| Wholesalers (Gross Income).—%% rate applies to that 

portion of gross income from such part of business 

as may be strictly wholesale. 


Utah Laws 1933, Sp. |Retail Sales (Consumers’ Sales Tax).—2% of purchase 
(1933) Sess., Ch. 63. price paid or charged upon every retail sale of 
Laws 1933, 2nd tangible personal property made within the State. 


Sp. Sess., Ch. 20/Malt Products—10% of purchase price. 

(“Emergency |Note.—The above tax is imposed directly upon sales, 
| Revenue Act but is classified as a “consumers’ sales tax,” as it is 
| of 1933”). provided that the vendor may collect the tax from 
| the vendee. 
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State Statute Description of Tax 
Vt. Laws 1933, Ch. 46.|Retail Stores (License Tax). —Graduated rates ranging 
(1933) |Laws 1934, 2nd from %% on annual gross sales of $50,000 through 
| Sp. Sess., $100,000, to 4% on excess of gross annual sales 
H. B. No. 10. over $2,000,000. The stipulated rate is payable in 
| .| each instance on the excess over the next lowest 
| bracket. 


Note——Although single stores are subject to the tax, 
the tax in effect operates as a chain store tax, as 
annual sales of less than $50,000 are exempt. 


Va. Tax Code, 1930, |Retailers (License Tax).—Not over $1,000 of value of 


(1914) | Ch. 14, Secs. gross purchases, $10; over $1,000, not over $2,000, 
188, 188a. $20; over $2,000, not over $100,000, $20 on first $2,000 


\Note—Sec. 188 and 20¢ per $100 on excess; over $100,000, $20 on 
amended and first $2,000, 20¢ per $100 from $2,000 to $100,000, and 


| Sec, 188a_re- 10¢ per $100 on all excess. 
| pealed, effective|Retailers (License Tax).—If amount of sales through- 
as of Jan. 1, out the preceding calendar year did not exceed 


| 1935, by Laws $1,000, $10; over $1,000 but not in excess of $2,000, 
| 1934, Ch. 137 $20; in excess of $2,000, $20 on the first $2,000 and 





(see below). 13¢ on every $100 upon all in excess of $2,000. 
(1934) Wholesalers (License Tax).—If the amount of pur- 
(1934) lLaws 1934, chases throughout the preceding calendar year did 


Ch. 137, effec- not exceed $10,000, $50; in excess of $10,000, $50 on 
tive Jan. 1, 1935.| the first $10,000 and 13¢ on every $100 in excess 








of $10,000. 
Wash. \Laws 1933, Retail Sales (Occupation Tax).—Y% of gross proceeds 
(1933) Ch. 191. of sales of the business. 


IVholesalers or Jobbers—2/10% of gross proceeds of 
sales of the business. 


Acts 1933, lst Sp. |Retailers (Gross Income).—%3%4% of gross income of 
(1933) Sess., Ch. 33 the business. 

Laws 1934, 2nd |Wholesalers and Jobbers (Gross Income).—15/100% of 
Sp. Sess., H. B.| gross income of the business. 

No. 365, effec- (Retail Sales (Consumers’ Sales Tax).—2% of gross pro- 








tive April 1, ceeds of business done. 

1934 (“The Note.—This tax is in addition to and does not super- 
Supplemental sede or repeal the Business and Occupation Tax, 
Emergency first above set forth. 

Revenue Act 


of 1934”). 














Wis. Laws 1933, Chain Store Tax.—Rate varies from 6/20% on gross 
(1933) Ch. 469. income of $100,000 or less, to ,13/20% on excess of 
| gross income over $5,000, 600. 




















Explanatory Statement.—Preceding appears, in chart form, the statutory citation and the description 
of sales, gross income and occupational or license taxes applying under the laws of the various States, 
which have adopted this form of taxation, to retailers and/or wholesalers of tangible personal property, 
which were in effect as of July 1, 1934. 

It should be noted that, in compiling this chart, the term “‘general sales taxes’ has been used in a 
very broad sense (rather than in the technical, legal significance), as including every tax of which the 
gross receipts or income from the sale of tangible personal property forms the basis or measure (with the 
exception that the Delaware and Virginia merchants’ license taxes, included in the chart, are based upon 
“cost value of goods” and value of “gross purchases,’’ respectively). Hence this chart ne not only 
direct sales taxes but gross income taxes and license, privilege or occupation taxes imposed upon mer- 
chants, measured by their gross income or gross receipts, derived from the sale of tangible ——— prop- 
erty. No attempt. has been made to include data pertaining to taxes, on services, amusements, 7 om 
of business activities, other than the retail or wholesale sale of tangible personal property. 

In compiling the chart an effort has been made to classify the various taxes into sales taxes which 
take the form of occupational taxes, imposed upon merchants, indicated by the caption “Occupation Tax,” 
and those taxes which are directly imposed upon sales, rather than upon the merchants, indicated by the 
caption ‘Consumers’ Sales Taxes.’ In addition, in those states which impose a tax upon the entire gross 
income of retailers or wholesalers, which, of course, possibly may consist, in part, of income from sources 
other than the sale of tangible personal property, the caption “Gross Income” has been employed. In 
some instances the caption “License Tax” is employed to indicate those jurisdictions which so designate 
their tax, although the caption “Occupation Tax’’ might have been employed, of course, with equal 
propriety. There are also a group of states in which the tax is specifically imposed for the privilege of 
operating a “store or stores,’ in which instances the caption ‘Retail Stores’”’ has been employed. This 
group, it might be noted, includes chain store taxes measured by gross receipts from sales indicated by 
the caption “Chain Store Tax.” 
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PENDING STATE TAX LEGISLATION 





Under the above heading, report will be made of the introduction of and action taken 


on state tax legislation of importance to business interests. 


This section will be confined to 


pending bills in state legislatures, and the final report will be that of enactment, designated 


by a bold-faced star |] 


This feature is made possible through the facilities of the Com- 


merce Clearing House Legislative Reporting Department, which furnishes a twenty-four 


hour reporting service on all subjects for all states. 


may be obtained for a service charge of one dollar per bill. 


ILLINOIS 
Third Special Session 


Below are reported additional bills, ap- 
proved by the Governor, of the Third Spe- 
cial Session of the Illinois Legislature 
which adjourned May 11, 1934, supplement- 
ing those published in the May Tax Leg- 
islation Bulletin. 


Corporate franchise and initial license 
fees (Amendment of Business Corporation 
Act).—%Senate 40xxx amends Secs. 2, 60, 
95, 97, 100, 132, 133, 139, 140, 142 and 143 of 
the Business Corporation Act, and adds 


thereto Secs. 58a, 60a and 96a, all of which | 


pertain to the corporate franchise tax and 
initial license fees. Approved May 8, 1934; 
effective immediately. 


Judgment tax.—y%Senate 29xxx authorizes 
cities of 150,000 or more inhabitants to levy 
a judgment tax not to exceed 3 cents on 
each $100 of valuation of taxable property. 
Approved May 4, 1934; effective imme- 
diately. 


Real property taxes.—ySenate 79xxx 
amends Secs. 162, 177, 239 and 241 of the 
Revenue Act of 1872, to extend the date for 
payment of the first installment of real 
property taxes, in counties other than Cook, 
from May 1, 1934 to June 1, 1934, and to 
provide for the settlement of such taxes in 
June rather than in May. Approved April 
30, 1934; effective upon passage. 


Schools.—yke House 122xxx provides for 
the creation of a working cash fund and 
for the levy of a tax, for the purposes of 
same, in school districts having a popula- 
tion of less than 150,000 inhabitants. Ap- 
proved May 15, 1934; effective July 1, 1934. 

% House 123xxx amends Sec. 189 of “An 
Act to establish and maintain a system of 
free schools,” approved June 12, 1909, as 
amended relating to school levies in dis- 
tricts, villages or cities, having a population 
of less than 200,000 inhabitants. Approved 
May 15, 1934; effective immediately. 

% Senate 50xxx amends Sec. 1 of an Act 
approved June 30, 1933 to provide that any 
school district having a population of 
200,000 or less may issue bonds, until July 1, 
1935, for the purpose of paying orders is- 
sued for the wages of teachers, etc. Ap- 
proved May 4, 1934; effective July 1, 1934. 


KENTUCKY 
General Session 
The following additional bills passed at 
the regular session became law. 


*H. 198—druggist liquor tax. Tax on 


liquor sold by druggists reduced to 10¢ per 
pint. 


* H. 452—insurance agents—license. 


Special Session 


Agricultural products storage tax. — 
House 48x levies a 15¢ tax on manufactured 
agricultural products in storage. Pending 
in House. 


Amusement tax.—House 42x levies a tax 
of 5¢ on each 25¢ of the sale price of amuse- 
ment tickets. Pending in House. 


Automobile finance companies’ license.— 
House 53x imposes an annual license tax 
of $1000 on automobile finance companies. 
Pending in House. 





Automobiles—prevent avoidance of sales 
tax.— House 65x and 66x prevent the pur- 
chase of automobiles outside the State 
without the payment of the 3% sales tax. 
Pending in Senate. 


Beer tax.—House 41x increases the tax 


on beer from $1.25 to $2 per barrel. Pend- 
ing in House. 


Business license tax.—House 52x levies 
license taxes of from $100 to $2000, gradu- 
ated according to the size of the county, on 
businesses retailing furniture, sport goods, 
bottled foods and soft drinks, ice cream, 
electrical equipment, clothes, firearms, 
paints, farm machinery, auto accessories 

| and patent medicines. Pending in House. 





1934 Sessions 


Jurisdiction Convened Adjourned 
Arkansas (2nd Sp.).. Jan. 2 Jan. 26 
Arkansas (3rd Sp.).. Apr. 9 Apr. 11 
Colorado (2nd Sp.).. Dec. 4,°33 Jan. 22 
Delaware (Sp.) ..... Oct. 18,.°33 —. F 
Illinois (2nd Sp.)... Nov. 22,’33 May 11 
Illinois (3rd Sp.).... Feb. 13 May 11 
Se «eee Nov. 6,°33 Mar. 12 
Kansas bond Sp.)... Mar. mar. 7 
ee. ee an. 2 Mar. 15 
Kentucky (Sp.)..... May 9 July 3 
=e May 14 July 12 
Massachusetts ...... oe 3 June 29 
Michigan (SP) 5 hi fous ov. 22,°33 Jan. 4, °34 
Michigan (2nd Sp.).. Feb. 19 Apr. 
Minnesota (Sp.)..... Dec. 5,°33 Jan. 6,°34 
Mississippi .°........ Jan. 2 Apr. 4 
Missour: (Sp.) ...... Oct... 17,°33 Joa. 72 
Montana (Sp.)...... Nov. 27,’33 a 19 
New Hampshire (Sp.) May une 4 
New Jersey ......... an. 10,°33 Jan. 9.°34 
New Jersey ......... an. July 9* 
New Mexico (Sp.)... Apr. 9 Apr. 27 
New York tale ve an. 3 Apr. 27 
New York (Sp.)..... puly Bi ateletsie- 
7 ee a i eee 
Ohio (3rd Sp.) ..... June 27 June 29 
Rhode Island ....... an. 2 Apr. 26 
Rhode Island (Sp.) ee Ech ann 
South Carolina ..... an. 9 Apr. 14 
Texas (2nd Sp.).... Jan. 29 Feb. 27 
Vermont (2nd Sp.).. Apr. 18 Apr. 19 
i eee ara an. 10 ar. 20 
Washington (Sp). -- Dec. p _ 13 
West Va. (2nd Sp.). Nov. 21, ’33 ar. 24 
Wisconsin (Sp.)..... Dec. 11,°33 Feb. 3 


* Prorogued to meet Dec. 
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Copies of the text of any bill reported 


Chain store tax.—House 50x imposes a 
tax on chain stores modeled after the Indi- 
ana Act. Tabled in Senate. 


Clothes tax.—House 39x levies a tax of 
1¢ on each 20¢ of the retail price of wearing 
apparel classified as luxuries. Pending in 
House. 


_Coal tax.—House 18x provides for an ex- 
cise tax of 5¢ per ton on coal mined in 
the State. Pending in House. 


Farm produce dealers.—House 2x levies 
a license tax of $150 per annum on non- 


resident farm produce dealers. Pending in 
Senate. 


Furniture tax.—House 51x imposes a tax 
of 5¢ on each dollar of the sale price of 


furniture and household furnishings. Pend- 
ing in House. 


Gasoline pump tax.—House 49x imposes 
a $5 license tax on each gasoline pump. 
Pending in House. 


_ Gross receipts license tax.—House 30x 
imposes a gross receipts license tax of 10% 
on whiskey and amusements and a tax of 


5% on gas and electricity. Pending in 
House. 


“Gross Receipts Tax Law of 1934.”— 
% House 11x imposes an excise tax at the 
rate of 3% of the gross receipts on mer- 
chants engaged in the sale of tangible per- 
sonal property at retail; on persons operating 
places of amusement; on persons engaged 
in the sale or transportation of electric cur- 
rent, water, artificial or natural gas and on 
persons engaged in furnishing the ways or 
means of the transmission of the voice or 
messages. Approved June 15, 1934; effec- 
tive date postponed by action of the Gov- 
ernor to July 1, 1934. 


Income tax.—House 1x provides for the 
levy of a personal and corporate income 
tax. Rates on individuals range from 2% on 
first $3000 to 5% on all above $8000. The rate 
on corporations is 3%. Applies to all cor- 
porations except banks and trust compa- 
nies and non-profit organizations. Killed 
in Senate. 


Insurance tax.—House 43x increases from 
2% to 3% the tax on insurance premiums. 
Pending in House. 


Motor vehicle license refunds.—% House 
20x extends the date for refunds to motor 
vehicle owners to July 15 of this year. Ap- 
proved June 12, 1934. 


Motor vehicle operator’s license.—House 
28x provides for the licensing of operators 
of motor vehicles. Pending in Senate. 
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Newspaper tax.—House 47x imposes a 
2% gross income tax on newspapers hav- 
ing a circulation in excess of 20,000. Pend- 
ing in House. 


Oil tax.—House 8x levies a tax of one 
cent per quart on lubricating oil sold at 
wholesale. Tabled in House. 


Peddler’s license.—House 35x imposes a 
license fee of $100 on peddlers. Pending 
in House. 


Prison goods tax.—House 36 levies a 15% 
license tax on the retail sale of goods man- 
ufactured, mined or produced by convict 
labor. Pending in House. 


Radio tax.—House 44x levies a tax of 
5c on each dollar of the sale price of radios 
and musical instruments. Pending in 
House. 


Real estate tax.—House 19x provides for 
the repeal of House 45 passed at the regu- 
lar session, which reduced real estate 
taxes from 35¢ to 5¢ per $100 valuation. 
Pending in House. 


Real property tax.—House 17-x provides 
for a State property tax of 50¢ per $100 
valuation for the support of the public 
schools. Pending in House. 


Refrigerators tax.—House 37x levies a 
tax of 15¢ on each dollar of the retail sell- 
ing price of electric and gas refrigeration 
boxes. Tabled in House. 


Retail sales tax.—House 45 increases the 
rates of the 1930 retail sales tax so that 
they shall be graduated from 2/20 of 1% 
on all sales under $400,000 to 1% on all 
sales in excess of $900,000. Pending in 
House. 


Selective sales tax.—House 38x levies a 
tax of 1¢ per each 10¢ of the retail selling 
price of cosmetics, proprietary and patent 
medicines, antiseptics, deodorants, per- 
fumes, toilet preparations, candy, chewing 
gum and playing cards. Tabled in House. 


Slot machine tax.—House 55x imposes a 
license tax of $25 on slot machines. Pend- 
ing in House. 


Soft drinks tax.—House 46x imposes a 
tax of 1¢ on each 5¢ of the sale price of 
soft drinks. Pending in House. 


Sporting goods tax.—House 40x levies a 
tax of 5¢ on each 50¢ of the retail price 
on all sporting goods. Tabled in House. 


Trading stamps license——House 14x im- 
poses an annual license of $1000 on com- 
panies issuing trading stamps and a license 
of $250 on merchants using them. Pend- 
ing in House. 


Utilities tax.—House 29x imposes a 2% 
excise tax on public utilities engaged in 
supplying electric, gas, water, telephone 
and telegraph service. Pending in House. 


LOUISIANA 


Unless otherwise indicated, the measures 
listed below are pending in the house of 
origin. 

Acreage tax.—House 157 amends sec- 
tions 13, 16, 18, 19, 26, and 27 of Act 238 
of 1924 in regard to acreage tax as for 
drainage districts. Pending in House. 


Advertising.—House 343 imposes a 2% 
tax on gross receipts from newspaper, 


magazine and moving picture advertising. | business. 
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Alcoholic beverages.—House 317 regu- 
lates the sale of liquor. 


House 340 imposes a tax of $1.50 per 
barrel on beer and 10¢ to 50¢ on wines, 
depending on alcoholic content. 


House 345 imposes a tax of $1.50 per bar- 
rel on beer. 


House 440 provides for parish and mu- 
nicipal liquor control. 


_ House 487 provides for regulation and 
licensing of the liquor business. 


_ House 494 provides for regulation and 
licensing of the liquor business. 


House 519 amends the Constitution to 
authorize parishes to impose liquor license 
fees in excess of the state fees. Passed 
House June 14, 1934. 

House 523 provides for local option. 


House 619 provides for issue of permits 
by police juries. 

House 632 provides for liquor regulation. 
Reported by substitute. 


Amusements.—House 434 imposes a 10% 
gross receipts tax on amusements. 


House 645 imposes a tax on amusements. 
Passed House June 11, 1934. 


Auctioneers.—House 288 imposes a $300 
license fee on auctioneers of horses and 
mules. 


Banks.—House 362 provides for assess- 
ment of bank shares on the basis of the 
bank’s statement to the Comptroller of 
Currency of the U. S., less the value of real 
estate, and for annual reports to the local 
assessor and Board of State Affairs. 


Boarding houses.—House 577 imposes a 


gross receipts tax of 10% on boarding 
houses. 


Carbon black.—House 392 imposes a tax 
on carbon black of “%¢ per pound. 


Chain stores.——House 220, the same as 
Senate 74, imposes chain store license fees 
based on number of stores in a parish of 
from $200 for the second store to $1000 for 
each store over five. 

House 344 increases the tax on chain 
stores to $25 on the first store in excess 
of one, with graduated increases to $200 on 
each store over fifty. 


House 526 increases chain store tax to 
$25 for one store, graduating upward to 


$500 per store, depending on number of? 


stores and their location in towns. 
ing in Senate. 


Cold storage.—House 603 imposes a 1% 
gross receipts tax on cold storage plants. 

House 368 exempts cold storage plants 
handling certain farm products from license 
fees. 

Collection agencies.—House 592 imposes 
a license fee on collection agencies. 


Pend- 


Collection and commercial rating agen- 
cies, and insurance adjusters.—House 391 
reclassifies collection agencies and insur- 
ance adjusters for license fee purposes. 


Dry cleaning.—House 527 regulates the 
manner of dry cleaning and the fire- 
resisting construction of buildings in which 
dry cleaning is carried on in cities of over 
50,000, imposes $15 license and $10 annual 
renewal fees. 


Engineers.—House 607 imposes a license 
fee on engineers as prerequisite to doing 
Passed House. 
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Exchanges.—House 342 imposes a 2% 
tax on gross purchases or sales on stock 
and cotton exchanges. 


Farm products.—House 245 licenses deal- 
ers in farm products. Passed House. 


Firearms.—House 595 amends the pistol 


dealers licénse law. 


House 658 imposes a graduated license | 


fee on dealers in pistols and cartridges. 


Fish and frogs.—House 386 imposes fees 
of $50 and $100 respectively on dealers in 
frogs and fish. Withdrawn. 
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Furriers.—House 223 increases furriers’ | 


license fees to $100 and non-residents’ de- 
posit checks to $1,000. 


Franchise tax.—House 300 provides that 
if 75% of a corporation’s assets are invested 
in real estate, the value of such real estate 
may be deducted from capital in computing 
the franchise tax. 


_ House 365 repeals the exemption of sub- 
sidiaries of banks now in the franchise tax 
law. 


House 536 provides for cancellation of 
corporation charters for nonpayment of 
franchise tax. 


House 626 provides for a lien for unpaid 
franchise taxes, filing of certificate thereof 
by the Secretary of State in any parish in 
which the corporation has property, notice 
to taxpayer, and for seizure and sale of 
goods. 


House 634 exempts building and loan as- 
sociations from the franchise tax. 

Senate 130 provides for off-set of prop- 
erty taxes paid on farm lands held by any 
corporation against its franchise tax. 

Senate 215 creates a lien for unpaid fran- 


chise taxes against the property of freight 
corporations. 


Gasoline.—House 101 requires retailers 
of gasoline to report sales to parish treas- 
urers. Passed both houses. 


House 353 and 354, respectively, amend | 


technical errors in the gasoline inspection 
and gasoline tax laws. 

House 424 repeals the 1¢ parish tax on 
gasoline. 

House 438 exempts motor fuel used by 
parishes in road work from gas tax. 

House 442 amends the Constitution to 
require reduction in the gasoline tax to 2¢ 
per gallon when no longer needed for bond 
retirements. 

House 625 redefines the term “jobber” in 
the gasoline tax act. Passed House. 


Gift tax.—House 460 imposes a tax on 
gifts during the donor’s life-time. 


Ice cream.— House 543 provides for per- 
mits for ice cream factories and their in- 
spection and approval on compliance with 
the State Sanitary Code. 


Income tax.—House 339 imposes a tax 
on incomes of individuals and corporations. 


Insurance.—House 349 corrects a techini- 
cal error in the existing insurance license 
law. , 

Kerosene.—House 355 corrects a tech- 
nical error in the existing kerosene tax law. 


Milk.—Senate 197 creates a Milk Con- 
trol Board. Withdrawn. 


Motor vehicles.—House 107 repeals the 
tax on parking and storage space. 
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House 183 amends the Constitution to 
limit motor vehicle fees to a graduated 
scale of from $5 to $10. 

House 202 amends the Constitution to 
provide graduated motor vehicle license 
fees, with minimum fee of $7.50. Passed 
House. 

House 212 fixes drivers’ license fees at 
$.50 and chauffeurs’ license fees at $1. 


House 229 reduces fees for farm and log- 
ging vehicles from 25% to 50%. 

House 255 (same as Senate 100) amends 
the Constitution to give the public service 
commission authority to regulate motor 
carriers of freight or passengers. Passed 
House. 

House 256 (same as Senate 101) provides 
enabling legislation for House 255. Pend- 
ing in House. 

House 309 is the enabling act for House 
183. Passed House. 

House 331 imposes graduated fees of $40 
to $300 on auto repair business. 

House 441 amends the Constitution to 
authorize minimum motor vehicle fees of 
$7.50, and graded fees above that sum. 

House 587 imposes a 50¢ motor vehicle 
registration fee. 

Senate 87 provides for suspension of mo- 
tor vehicle and chauffeurs’ licenses until 
proof of ability to respond in damages. 

Senate 100 amends the Constitution to 
authorize the public service commission to 
regulate motor carriers of freight and pas- 
sengers. Withdrawn. 

Senate 101 is the enabling act to Senate 
100. Passed Senate. 

Senate 186 repeals the automobile license 
act, Act 20 of 1932. 


Mules.—House 516 imposes a $300 license 
fee on dealers in mules. 


Natural gas.—House 337 imposes a tax 
of 2¢ per 1000 cu. ft. on natural gas trars- 
ported in pipelines. 


Occupational licenses—House 246 ex- 
empts lawyers, doctors, civil and electrical 
engineers, and members of certain other 
professions from occupational tax. 


Oil—House 338 imposes a tax on oils 
of 3¢ to 8¢. 


Oleomargarine tax.—House 159 extends 
the oleomargarine tax for two years, and 
to all by-products, edible and non-edible, 
of beef and veal. Passed House. 

House 68 imposes a tax of 12¢ per pound 
on oleomargarine. Passed House. 

Peddlers.—House 225 fixes peddlers’ fees 
at rates varying from $50 to $500. 


House 431 decreases the license fees on 
peddlers. 


Poll tax.— House 243 proposes a Consti- 
tutional amendment to authorize a poll tax 
for an old age pension fund. 

House 244 imposes a poll tax of $2 per 
capita to provide old age pensions not ex- 
ceeding $30 per month. 

Power tax.—House 164 repeals the pow- 
er tax on power engines. 

_House 190 exempts rice mills and cotton 
gins from the electric power tax. 

Property taxes.—House 1 exempts motor 
vehicles from property taxes. Passed both 
houses. 

House 127 provides for quarterly pay- 
ment of taxes. House 660 reported as sub- 
Stitute. 

_ House 130 prescribes methods for assess- 
Ing property. 











forfeited property without penalties. 
House. 


assessments 
ary 15, and for biennial reassessments. 


‘payment of taxes. 


THE TAX MAGAZINE 


House 142 provides the manner in which 


taxpayer with property in more than one 
parish may contest assessments. 


House 147 authorizes the Tax Commis- 


sion to correct assessments. 


House 148 defines “actual cash value” for 


purposes of assessments. 


House 150 provides for redemption of 
Passed 


House 171 provides for completion of 
in New Orleans by Febru- 


House 172 amends the Constitution to 


make the New Orleans parish board of as- 
sessors the final authority on assessments 
within its jurisdiction. 


House 193 provides for redemption of 


property sold for taxes on payment of pre- 
ceding year’s taxes only. 


House 203 exempts yacht clubs and navi- 


gation schools from taxation. 


House 295 provides for redemption of 


forfeited property by payment of taxes plus 
5% interest. 


House 335 is the enabling act for con- 


stitutional amendment establishing prop- 
erty tax relief fund, the fund to be used 
to reduce taxes on and create exemp- 
tions as to homesteads up to $2,000. Passed 
House. 


House 372 amends the Constitution to 


allow redemption from tax forfeiture of 
immovables on payment of tax plus 5%. 


House 416 amends the Constitution to 
limit the amount of special taxes leviable 


by parishes. 


House 417 amends the Constitution to 


allow Orleans parish to levy a seven mill 


tax for schools. 

House 459 provides for quieting tax titles 
after three years. 

House 462 confirms tax sales and cures 
nullities after five years. 

House 579 provides for redemption of 
property sold for taxes on payment of tax 
plus six per cent. 

House 609 amends the constitution to 
permit deferring taxes during a public 
calamity. 

House 660 in regard to tax payments in 
installments is substituted for House 127. 
Passed House. 

Senate 91 provides for tax redemptions 
on payment of three years’ back taxes. 

Senate 202 provides for separate assess- 
ment of mortgage property so that mort- 
gagee may better protect the same against 
tax delinquencies. Passed Senate. 

Senate 205 amends the law in regard to 
redemption of property sold for taxes. 

Senate 206 provides for reassessment of 
property adjudicated to the state for non- 
Passed Senate. 

Senate 210 amends the constitution to 
permit classification of property for pur- 
poses of taxation. 


Public utilities—House 341 imposes a 
2% tax on gross receipts of utilities. 


Realtors.—House 266 reduces realtors’ 
license fees to $5. 


Royalties.——House 409 imposes a license 
fee on the business of dealing in property 
rights, royalties, etc. 


Sales tax.— House 347 imposes a 3% sales 
tax on luxuries and abolishes the present 
three mill school tax. 

House 650 authorizes municipalities to 


impose a tax in lieu of sales tax on any 
commodity. 
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Severance tax.—House 336 changes the 
severance tax rates to the following: oil, 
3¢ to 8¢ per barrel; gas, 2¢ per 1000 cu. ft.; 
sulphur, $1.25 per ton; salt, 4¢ per ton; coal 
and ores, 5¢ per ton; marble, 10¢; stone, 
gravel, etc., 114¢; timber, 7¢ to 26¢ per 1000 
cu. ft.; turpentine, 10¢. 

House 629 reduces the severance tax on 
sulphur from 27¢ to 15¢ per ton. 


Slot machines——House 271 imposes a 
graduated tax of $10 to $120 on slot ma- 
chines. 

House 363 imposes a graduated tax of 
$20 to $500 on slot machines. 

House 419 imposes a permit fee of $1000 
on operators of coin devices, limits their 
number to 100 per operator, and imposes 
a tax of $5 to $25 per machine depending 
on size of coin used to operate same. Ex- 
empts telephone pay stations. 


Telegraph and wireless.—House 327 im- 
poses a 10% tax on telegraphic and wire- 
less communications for the benefit of 
charity hospitals. 


Tobacco.—House 140 exempts tobacco 
given veterans from tax. Passed both 
houses. 

House 352 corrects a technical error in 
the existing tobacco tax law. 

House 387 changes the tobacco tax on 
cigarettes to 3¢ on packages costing 10¢ 
or less, and 1/5¢ on others. 

Senate 179 provides for redemption of 
tobacco tax stamps issued under Act 197 
of 1926. Passed Senate. 


Wholesale licenses.—H. 273 amends Sec. 


8 of the general license law to conform 
with N. R. A. Passed House. 


MASSACHUSETTS 


Adjournment of Regular Session.—The 
regular session of the Legislature ad- 
journed sine die at 4:10 A. M., Saturday, 
June 30. The official date of adjournment 
is June 29, 1934. All tax measures ap- 
proved, not already reported, will be noted 
in the subsequent issue of the Tax Legis- 
lation Bulletin. 


Alcoholic beverages.—%Senate 312, rela- 
tive to labeling of alcoholic beverages with 
respect to their contents was approved 
May 23. House 1415, relative to deposi- 
taries of fees and bonds received in connec- 
tion with the sale of alcoholic beverages 
was approved June 12. 


Alcoholic beverages—sales in taverns.— 
% House 1448, making certain changes in 
local option relative to sales in taverns was 
approved May 16. 


Assessments.—y% House 1599 relative to 
payment of betterment assessments in in- 
stallments. Approved June 23. 

Corporations — taxation.—_ xx House 1412 
provides for a minimum excise tax on cor- 
porations dealing exclusively in securities 


as principal and not as broker. Approved 
June 23. 
Foreign corporations.— y%House 935, 


relative to taxation of certain classes of 
foreign corporations was approved May 23. 

Redemption of land.—ykHouse 1450, 
regulating the redemption of land sold for 
taxes was approved May 16. 





Removal of deputy collectors.—»% House 
1481, relative to removal of deputy collec- 
tors by the Commissioner of corporations, 
was approved May 31. 
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Newspaper tax.—House 47x imposes a 
2% gross income tax on newspapers hav- 
ing a circulation in excess of 20,000. Pend- 
ing in House. 


Oil tax—House 8x levies a tax of one 
cent per quart on lubricating oil sold at 
wholesale. Tabled in House. 


Peddler’s license.—House 35x imposes a 
license fee of $100 on peddlers. Pending 
in House. 


Prison goods tax.—House 36 levies a 15% 
license tax on the retail sale of goods man- 
ufactured, mined or produced by convict 
labor. Pending in House. 


Radio tax.—House 44x levies a tax of 
5c on each dollar of the sale price of radios 
and musical instruments. Pending in 
House. 


Real estate tax.— House 19x provides for 
the repeal of House 45 passed at the regu- 
lar session, which reduced real estate 
taxes from 35¢ to 5¢ per $100 valuation. 
Pending in House. 


Real property tax.— House 17-x provides 
for a State property tax of 50¢ per $100 
valuation for the support of the public 
schools. Pending in House. 


Refrigerators tax.—House 37x levies a 
tax of 15¢ on each dollar of the retail sell- 
ing price of electric and gas refrigeration 
boxes. Tabled in House. 


Retail sales tax.— House 45 increases the 
rates of the 1930 retail sales tax so that 
they shall be graduated from 2/20 of 1% 
on all sales under $400,000 to 1% on all 
sales in excess of $900,000. Pending in 
House. 


Selective sales tax.—House 38x levies a 
tax of 1¢ per each 10¢ of the retail selling 
price of cosmetics, proprietary and patent 
medicines, antiseptics, deodorants, per- 
fumes, toilet preparations, candy, chewing 
gum and playing cards. Tabled in House. 


Slot machine tax.—House 55x imposes a 
license tax of $25 on slot machines. Pend- 
ing in House. 


Soft drinks tax.—House 46x imposes a 
tax of 1¢ on each 5¢ of the sale price of 
soft drinks. Pending in House. 


Sporting goods tax.—House 40x levies a 
tax of 5¢ on each 50¢ of the retail price 
on all sporting goods. Tabled in House. 


Trading stamps license——House 14x im- 
poses an annual license of $1000 on com- 
panies issuing trading stamps and a license 
of $250 on merchants using them. Pend- 
ing in House. 


Utilities tax.—House 29x imposes a 2% 
excise tax on public utilities engaged in 
supplying electric, gas, water, telephone 
and telegraph service. Pending in House. 


LOUISIANA 


Unless otherwise indicated, the measures 
listed below are pending in the house of 
origin. 


Acreage tax.—House 157 amends sec- 
tions 13, 16, 18, 19, 26, and 27 of Act 238 
of 1924 in regard to acreage tax as for 
drainage districts. Pending in House. 


Advertising.—House 343 imposes a 2% 
tax on gross receipts from newspaper, 
magazine and moving picture advertising. 
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Alcoholic beverages.—House 317 regu- 
lates the sale of liquor. 


House 340 imposes a tax of $1.50 per 
barrel on beer and 10¢ to 50¢ on wines, 
depending on alcoholic content. 

House 345 imposes a tax of $1.50 per bar- 
rel on beer. 


House 440 provides for parish and mu- 
nicipal liquor control. 


House 487 provides for regulation and 
licensing of the liquor business. 


_ House 494 provides for regulation and 
licensing of the liquor business. 


House 519 amends the Constitution to 
authorize parishes to impose liquor license 
fees in excess of the state fees. Passed 
House June 14, 1934. 


House 523 provides for local option. 

House 619 provides for issue of permits 
by police juries. 

House 632 provides for liquor regulation. 
Reported by substitute. 


Amusements.—House 434 imposes a 10% 
gross receipts tax on amusements. 


House 645 imposes a tax on amusements. 
Passed House June 11, 1934. 


Auctioneers.—House 288 imposes a $300 
license fee on auctioneers of horses and 
mules. 


Banks.—House 362 provides for assess- 
ment of bank shares on the basis of the 
bank’s statement to the Comptroller of 
Currency of the U. S., less the value of real 
estate, and for annual reports to the local 
assessor and Board of State Affairs. 


Boarding houses.—House 577 imposes a 
gross receipts tax of 10% on boarding 
houses. 


Carbon black.—House 392 imposes a tax 
on carbon black of “%¢ per pound. 


Chain stores.—House 220, the same as 
Senate 74, imposes chain store license fees 
based on number of stores in a parish of 
from $200 for the second store to $1000 for 
each store over five. 


House 344 increases the tax on chain 
stores to $25 on the first store in excess 
of one, with graduated increases to $200 on 
each store over fifty. 


House 526 increases chain store tax to 
$25 for one store, graduating upward to 
$500 per store, depending on number of 
stores and their location in towns. Pend- 
ing in Senate. 


Cold storage—House 603 imposes a 1% 
gross receipts tax on cold storage plants. 

House 368 exempts cold storage plants 
handling certain farm products from license 
fees. 

Collection agencies.— House 592 imposes 
a license fee on collection agencies. 


Collection and commercial rating agen- 
cies, and insurance adjusters.—House 391 
reclassifies collection agencies and insur- 
ance adjusters for license fee purposes. 


Dry cleaning.—House 527 regulates the 
manner of dry cleaning and the fire- 
resisting construction of buildings in which 
dry cleaning is carried on in cities of over 
50,000, imposes $15 license and $10 annual 
renewal fees. 


Engineers.—House 607 imposes a license 
fee on engineers as prerequisite to doing 
business. Passed House. 
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Exchanges.—House 342 imposes a 


Io 
“70 
tax on gross purchases or sales on stock 


and cotton exchanges. : 
Farm products.—House 245 licenses deal- I 


ers in farm products. Passed House. 
Firearms.—House 595 amends the 
dealers licénse law. 


House 658 imposes a graduated license | 
fee on dealers in pistols and cartridges. 


Pistol 


Fish and frogs.—House 386 imposes fees § 


of $50 and $100 respectively on dealers in 
frogs and fish. Withdrawn. } 


Furriers.—House 223 increases furriers’ 
license fees to $100 and non-residents’ de- 
posit checks to $1,000. 


Franchise tax.—House 300 provides that 
if 75% of a corporation’s assets are invested 
in real estate, the value of such real estate 
may be deducted from capital in computing 
the franchise tax. 


_ House 365 repeals the exemption of sub- 
sidiaries of banks now in the franchise tax } 
law. 


House 536 provides for cancellation of 
corporation charters for nonpayment of 
franchise tax. 


House 626 provides for a lien for unpaid 
franchise taxes, filing of certificate thereof 
by the Secretary of State in any parish in 
which the corporation has property, notice 
to taxpayer, and for seizure and sale of 
goods. 


House 634 exempts building and loan as- 
sociations from the franchise tax. 


Senate 130 provides for off-set of prop- 
erty taxes paid on farm lands held by any 
corporation against its franchise tax. 

Senate 215 creates a lien for unpaid fran- 


chise taxes against the property of freight 
corporations. 


Gasoline.—House 101 requires retailers 
of gasoline to report sales to parish treas- 
urers. Passed both houses. 

House 353 and 354, respectively, amend 
technical errors in the gasoline inspection 
and gasoline tax laws. 

House 424 repeals the 1¢ parish tax on 
gasoline. 

House 438 exempts motor fuel used by 
parishes in road work from gas tax. 

House 442 amends the Constitution to 
require reduction in the gasoline tax to 2¢ 
per gallon when no longer needed for bond 
retirements. 

House 625 redefines the term “jobber” in 
the gasoline tax act. Passed House. 


Gift tax.—House 460 imposes a tax on 
gifts during the donor’s life-time. 


Ice cream.—House 543 provides for per- 
mits for ice cream factories and their in- 
spection and approval on compliance with 
the State Sanitary Code. 


Income tax.—House 339 imposes a tax 
on incomes of individuals and corporations. 


Insurance.—House 349 corrects a techini- 
cal error in the existing insurance license 
law. 

Kerosene.—House 355 corrects a tech- 
nical error in the existing kerosene tax law. 


Milk.—Senate 197 creates a Milk Cor- 
trol Board. Withdrawn. 


Motor vehicles.—House 107 repeals the 
tax on parking and storage space. 
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House 183 amends the Constitution to 
limit motor vehicle fees to a graduated 
scale of from $5 to $10. 

House 202 amends the Constitution to 
provide graduated motor vehicle license 
fees, with minimum fee of $7.50. Passed 
House. 

House 212 fixes drivers’ license fees at 
$50 and chauffeurs’ license fees at $1. 
Withdrawn. 

House 229 reduces fees for farm and log- 
ging vehicles from 25% to 50%. 

House 255 (same as Senate 100) amends 
the Constitution to give the public service 
commission authority to regulate motor 
carriers of freight or passengers. Passed 
House. 

House 256 (same as Senate 101) provides 
enabling legislation for House 255. Pend- 
ing in House. 

House 309 is the enabling act for House 
183. Passed House. 

House 331 imposes graduated fees of $40 
to $300 on auto repair business. 

House 441 amends the Constitution to 
authorize minimum motor vehicle fees of 
$7.50, and graded fees above that sum. 

House 587 imposes a 50¢ motor vehicle 
registration fee. 

Senate 87 provides for suspension of mo- 
tor vehicle and chauffeurs’ licenses until 
proof of ability to respond in damages. 

Senate 100 amends the Constitution to 
authorize the public service commission to 
regulate motor carriers of freight and pas- 
sengers. Withdrawn. 

Senate 101 is the enabling act to Senate 
100. Passed Senate. 

Senate 186 repeals the automobile license 
act, Act 20 of 1932. 


Mules.—House 516 imposes a $300 license 
fee on dealers in mules. 


Natural gas.—House 337 imposes a tax 
of 2¢ per 1000 cu. ft. on natural gas trars- 
ported in pipelines. 


Occupational licenses—House 246 ex- 
empts lawyers, doctors, civil and electrical 
engineers, and members of certain other 
professions from occupational tax. 


Oil—House 338 imposes a tax on oils 
of 3¢ to 8¢. 


Oleomargarine tax.—House 159 extends 
the oleomargarine tax for two years, and 
to all by-products, edible and non-edible, 
of beef and veal. Passed House. 

House 68 imposes a tax of 12¢ per pound 
on oleomargarine. Passed House. 

Peddlers.—House 225 fixes peddlers’ fees 
at rates varying from $50 to $500. 


House 431 decreases the license fees on 
peddlers. 


Poll tax.—House 243 proposes a Consti- 
tutional amendment to authorize a poll tax 
for an old age pension fund. 

House 244 imposes a poll tax of $2 per 
capita to provide old age pensions not ex- 
ceeding $30 per month. 

Power tax.—House 164 repeals the pow- 
er tax on power engines. 

House 190 exempts rice mills and cotton 
gins from the electric power tax. 

Property taxes.—House 1 exempts motor 
vehicles from property taxes. Passed both 
houses. 

House 127 provides for quarterly pay- 
ment of taxes. House 660 reported as sub- 
Stitute. 

_ House 130 prescribes methods for assess- 
Ing property. 


taxpayer with property in more than one 
parish may contest assessments. 


sion to correct assessments. 
purposes of assessments. 


forfeited property without penalties. 
House. 


assessments in New Orleans by Febru- 
ary 15, and for biennial reassessments. 


make the New Orleans parish board of as- 
sessors the final authority on assessments 
within its jurisdiction. 


property sold for taxes on payment of pre- 
ceding year’s taxes only. 


gation schools from taxation. 


forfeited property by payment of taxes plus 
5% interest. 


stitutional amendment establishing prop- 
erty tax relief fund, the fund to be used 
to reduce taxes on and create exemp- 
tions as to homesteads up to $2,000. Passed 
House. 


allow redemption from tax forfeiture of 
immovables on payment of tax plus 5%. 


‘payment of taxes. 
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House 142 provides the manner in which 


House 147 authorizes the Tax Commis- 
House 148 defines “actual cash value” for 


House 150 provides for redemption of 
Passed 
House 171 provides for completion of 


House 172 amends the Constitution to 


House 193 provides for redemption of 


tiouse 203 exempts yacht clubs and navi- 


House 295 provides for redemption of 


House 335 is the enabling act for con- 


House 372 amends the Constitution to 


House 416 amends the Constitution to 
limit the amount of special taxes leviable 
by parishes. 

House 417 amends the Constitution to 


allow Orleans parish to levy a seven mill 


tax for schools. 

House 459 provides for quieting tax titles 
after three years. : 

House 462 confirms tax sales and cures 
nullities after five years. 

House 579 provides for redemption of 
property sold for taxes on payment of tax 
plus six per cent. 

House 609 amends the constitution to 
permit deferring taxes during a public 
calamity. 

House 660 in regard to tax payments in 
installments is substituted for House 127. 
Passed House. 

Senate 91 provides for tax redemptions 
on payment of three years’ back taxes. 

Senate 202 provides for separate assess- 
ment of mortgage property so that mort- 
gagee may better protect the same against 
tax delinquencies. Passed Senate. 

Senate 205 amends the law in regard to 
redemption of property sold for taxes. 

Senate 206 provides for reassessment of 
property adjudicated to the state for non- 
Passed Senate. 

Senate 210 amends the constitution to 
permit classification of property for pur- 
poses of taxation. 


Public utilities—House 341 imposes a 
2% tax on gross receipts of utilities. 


Realtors.—House 266 reduces realtors’ 
license fees to $5. 


Royalties—House 409 imposes a license 
fee on the business of dealing in property 
rights, royalties, etc. 


Sales tax.—House 347 imposes a 3% sales 
tax on luxuries and abolishes the present 
three mill school tax. 


House 650 authorizes municipalities to 


impose a tax in lieu of sales tax on any 
commodity. 


given veterans from tax. 
houses. 


regular session of the 
journed sine die at 4:10 A. M., Saturday, 
June 30. The official date of adjournment 
is June 29, 1934. All tax measures ap- 
proved, not already reported, will be noted 
in the subsequent issue of the Tax Legis- 
lation Bulletin. 
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Severance tax.— House 336 changes the 


severance tax rates to the following: oil, 
3¢ to 8¢ per barrel; gas, 2¢ per 1000 cu. ft.; 
sulphur, $1.25 per ton; salt, 4¢ per ton; coal 
and ores, 5¢ per ton; marble, 10¢; stone, 
gravel, etc., 114¢; timber, 7¢ to 26¢ per 1000 
cu. ft.; turpentine, 10¢. 


House 629 reduces the severance tax on 


sulphur from 27¢ to 15¢ per ton. 


Slot machines——House 271 imposes a 


graduated tax of $10 to $120 on slot ma- 
chines. 


House 363 imposes a graduated tax of 


$20 to $500 on slot machines. 


House 419 imposes a permit fee of $1000 


on operators of coin devices, limits their 
number to 100 per operator, and imposes 
a tax of $5 to $25 per machine depending 
on size of coin used to operate same. 
empts telephone pay stations. 


Ex- 


Telegraph and wireless.—House 327 im- 


poses a 10% tax on telegraphic and wire- 
less communications for the benefit of 
charity hospitals. 


Tobacco.—House 140 exempts tobacco 
Passed both 


House 352 corrects a technical error in 


the existing tobacco tax law. 


House 387 changes the tobacco tax on 


cigarettes to 3¢ on packages costing 10¢ 
or less, and 1/5¢ on others. 


Senate 179 provides for redemption of 


tobacco tax stamps issued under Act 197 
of 1926. Passed Senate. 


Wholesale licenses.—H. 273 amends Sec. 


8 of the general license law to conform 
with N. R. A. Passed House. 


MASSACHUSETTS 


Adjournment of Regular Session.—The 
Legislature ad- 


Alcoholic beverages.—%Senate 312, rela- 
tive to labeling of alcoholic beverages with 
respect to their contents was approved 
May 23. House 1415, relative to deposi- 
taries of fees and bonds received in connec- 
tion with the sale of alcoholic beverages 
was approved June 12. 


Alcoholic beverages—sales in taverns.— 
% House 1448, making certain changes in 
local option relative to sales in taverns was 
approved May 16. 


Assessments.—% House 1599 relative to 
payment of betterment assessments in in- 
stallments. Approved June 23. 


Corporations — taxation—yxxHouse 1412 
provides for a minimum excise tax on cor- 
porations dealing exclusively in securities 
as principal and not as broker. Approved 
June 23. 

Foreign corporations.— %House 935, 
relative to taxation of certain classes of 
foreign corporations was approved May 23. 

Redemption of land.—ykHouse 1450, 
regulating the redemption of land sold for 
taxes was approved May 16. 

Removal of deputy collectors.—% House 
1481, relative to removal of deputy collec- 
tors by the Commissioner of corporations, 
was approved May 31. 
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NEW HAMPSHIRE 


Adjournment of Special Session.—The 
Special Session of the Legislature which 
convened May 14, 1934 adjourned June 4, 
1934. 


Hawkers and peddlers.— Senate 59x 
adds a constitutionality clause to Chap- 
ter 157, Public Laws. Approved and effec- 
tive June 5, 1934. 


Itinerant vendors.—y%Senate 60x adds a 
constitutionality clause to Chapter 158, 
Public Laws. Approved and effective June 
5, 1934. 


Liquor licenses.—yxkHouse 489x provides 
for the issuing of vintner’s licenses ranging 
in cost from $1.00 per annum for druggists 
to $100. per annum for dining cars. Manu- 
facturers pay $2,000 per annum. Hotels, 
restaurants and clubs are also included. 
Approved and effective June 5, 1934. 


NEW JERSEY 


Alcoholic beverage dealers.—y% Assembly 
403, relative to state alcoholic beverage 
dealers was approved May 7 


Alcoholic beverage law. — x% Assembly 
407, amending alcoholic beverage excise tax 
law generally was approved May 2. 


Assessments.—% Assembly 297, deferring 
for two years payments on assessments for 
local improvements was approved May 7. 


Estate tax.—ykAssembly 370 creates an 
estate tax so regulated as to divert from the 
Federal Government to the state any dif- 
ference between the state tax assessed and 
the 80% allowance made by the Federal 
Government for taxes paid to the state. 
Approved June 21. 

Liens for taxes.— Senate 250 empower- 
ing the governor to release lands from 
liens held by the state was approved May 7. 

Liquor rectifier’s license.—yxSenate 299, 
fixing liquor rectifier and blender license 
at $1,500 instead of $5,000 was approved 
June 19. 

Motor vehicle registration; finance com- 
panies.— xx Assembly 251, providing for mo- 
tor vehicle registration for finance compa- 
nies was approved May 2. 

Motor vehicles.—yxeAssembly 8, fixing the 
rate for well drilling equipment trailers at 
$3.00 was approved May 7 

Municipal liens—yAssembly 389, rela- 
tive to collection of delinquent municipal 
liens was approved May 7. 
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Peddlers’ licenses.— xeAssembly 223, rela- 
tive to peddler’s licenses issued to veterans 
was approved May 2. 


Pharmacists.—yeAssembly 262, providing 
for registration of pharmacists was ap- 
proved May 7 


Poll taxes.—yxeAssembly 23, repealing 
prior poll tax law was approved May 2 and 
Assembly 24, enacting a new poll tax law 
was approved May 2. 


OHIO 


Special session.—A special session con- 
vened on June 27. The only subjects con- 
sidered were relative to school relief and 
building and loan legislation. The session 
adjourned June 29. 

The governor will call another special 
session in the fall for the purpose of re- 
enacting the liquid fuel tax which does not 
expire until December 31, 1934 and provid- 
ing for an increased tax on the earnings of 
public utilities. 


School levies.—ye House 9, making bud- 
get laws conform to ten mill amendments 
and eliminating mandated levies for schools, 
was approved June 29. 


RHODE ISLAND 
Regular Session 


Adjournment.—The 1934 Regular Session 
of the Legislature, convened January 2, 
1934, adjourned April 26, 1934. The fol- 
lowing tax measures have become law. 


Milk control act—yThe Milk Control 
Act (Senate 83, L. 1934 Regular Session), 
enacted May 7, 1934, creates the Milk Con- 
trol Board, authorizes it to regulate the 
milk business, establish prices, grade milk 
and cream, and license sellers thereof ; dealers’ 
fees are $1, plus 2¢ per hundred- -weight, 
payable monthly. 

Motor vehicle fees.—Senate 114 of the 
1934 Regular Session, reducing motor ve- 
hicle fees and appropriating unexpended 
funds for unemployment relief by employ- 
ing hand labor on highways, was vetoed. 

Motor vehicle “registrar.”— yx House 551, 
L. 1934 Regular Session, enacted April 9, 
1934, amends subsec. 28, Sec. 28, Ch. 98, 
L. 1923, and makes the chief clerk of the 
motor vehicle department 
motor vehicles. 


Special Session 


Call.—A special session of the Legisla- 
ture was called for and convened June 14, | 
1934. 


been introduced. 

















“registrar” of 





July, 1934 


Alcoholic beverages.—Senate 14 amends 
Chapter 2013 of the general laws to require 
tavern and victualling houses to be “bona 
fide,” and repeals the prohibition against 
“games of skill or chance” as to Class B 
and C licensees. 


House 521 amends the liquor law to per- 
mit wholesalers to hold retail licenses. 


House 533 amends the liquor law to pro- 
hibit sales by breweries to other than 
licensed wholesale liquor dealers. 


Barbering.— House 517 increases fees for 
licensed barbers and schools of barbering. 


Gasoline tax.—Senate 2 increases 
gasoline tax rate by ™%4¢ per gallon. 


Property taxes.—Senate 1 increases 
state rate on intangibles from 40¢ to 
per $100. 


_ Senate 18 allows towns and cities to bid 
in property not otherwise sold for delin- 
quent taxes. 


House 516 provides that the lien of real 
property taxes shall continue until the tax 
is collected. (See holding of the R. I. Su- 
preme Court in Parker v. MacCue, May 14, 
1934, holding that the lien may lapse after 
two years under certain circumstances.) 

House 531 amends various sections of 
Chapter 60 of the Code to require taxpay- 
ers to file sworn statements of all their tax- 
able property as prerequisite to contesting 
any assessment. 

House 540 repeals Secs. 1 and 2 of 
Chap. 37 of the General Laws imposing a 
state tax of 41%4¢ per dollar on all local 
taxes levied. 


the 


the 
50¢ 


SOUTH CAROLINA 


General.—The 1934 regular session of the 
South Carolina Legislature, which con- 
vened January 9, 1934, was adjourned on 
April 14. The following additional bills 
of a general nature have become law. 


Income tax.—House 1796, providing for 
payment of income tax in installments, 
previously reported herein as passed, did 
not become law. 

¥% Senate 1529, approved April 12, 1934, 
amends 1932 Code, Sec. 2452, as amended by 
Act 406, Acts of 1933, to provide that divi- 
dends paid to any person must only be 
reported by the payer if they equal or ex- 
ceed $100 per person. 


Motor vehicles.—% House 1884, approved 


The following tax measures have | April 28, 1934, reduces motor vehicle deal- 
| ers’ license fees by one-half. 





Net Losses.—Net losses for 1928 and 1929 of a Delaware 
























































































Rulings of the Bureau of Internal Revenue 


Income Tax 

Bad Debts.—In order for a taxpayer to have the benefit 
of a deduction for debts ascertained to be partially worth- 
less there must have been an ascertainment by the tax- 
payer of partial worthlessness within the taxable year. The 
charge-off in such a case being a technical requirement may 
be made after the taxable year. The allowability of the 
deduction is, of course, subject to the discretion of the 
Commissioner. (Ruling applicable under the Revenue 
Acts of 1921, 1924, 1926, and 1928.)—G. C. M. 13114, XIII- 
22-6817 (p. 4). 


Gross Income Deductions.—A taxpayer engaged in busi- 
ness in Massachusetts is entitled to deduct from gross in- 
come the interest paid to his wife on money borrowed from 
her and represented by his interest-bearing note. General 
Counsel’s Memorandum 9094 (C. B. X-1, 107) is revoked.— 
G. C. M. 13162, XITT-23-6830 (p. 3). 


corporation which in 1930 was domesticated as a Pennsyl- 
vania corporation, without change in corporate structure, 
stockholders, officers, directors, assets, or liabilities may not 
be carried forward by the Pennsylvania corporation to 1930 
and 1931.—G. C. M. 13073, XII1-24-6846 (p. 3). 


Partnership Status in Ownership of Oil and Gas Lands.— 
In the case of coownership of oil and gas lands and leases 
it will be considered sufficient compliance with I. T. 2749' 
(I. R. B. XIII-1, 2) if, in the class of cases governed bv that 
ruling, a return on Form 1065, containing information in 
accordance with the form described herein, is filed by the 
operating coowner under the operating coowner’s name im- 
mediately following the initial production, and for each tax- 
able year thereafter—I. T. 2785, XII1-22-6816 (p. 2). 

(Continued on page 383) 


~ 1]. T. 2749 holds that the coownership of oil and gas lands and leases 
and the development of the property either by individuals or corpora- 
tions, or both, constitute partnerships within the meaning of Section 


1111(a)3 of the Revenue Act of 1932; and that such coownerships must 
file partnership returns. 
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DIGESTS OF ARTICLES ON TAXATION IN CURRENT 


ALLOCATION OF BUSINESS _IN- 
COME: THE DRAFT CONVEN- 
TION OF THE LEAGUE 
OF NATIONS 


Mitchell B. Carrol, of the New York and 
District of Columbia Bars 


34 Columbia Law Review, March, 1934, 
pp. 472-498 


The drafting of a convention for the al- 
location of taxable income between coun- 
tries by the Fiscal Committee of the 
League of Nations marks a definite stage 
in the consideration of this problem. Af- 
ter a survey of fiscal systems in thirty-five 
states carried out over a period of three 
years, this group of tax officials in leading 
commercial countries adopted, as the basic 
principle for taxing the local branch of 
a foreign enterprise, the assessment of the 
net income which it would be expected to 
derive if it were an independent enterprise 
engaged in the same or similar activities 
under the same or similar conditions. This 
assessment should be made wherever pos- 
sible on the basis of the separate accounts 
Consequently, the advo- 
cates of the method of separate accounting 


' as the basic method for allocating taxable 
| income have won a decided victory in the 


mw 


international sphere over the supporters 
of fractional apportionment. 


In the project to prevent multiple tax- 
ation the League Committees first elim- 
inated all criteria of tax liability other than 
source and fiscal domicil. The next step 
was to secure uniform concepts as_ to 


} source, thus eliminating claims conflicting 


on that ground. Most of the items of 
income in the balance-sheet of an enter- 
prise, can be allocated to a definite source 
within one country or another. It is the 
items derived from the joint activities of 
establishments in two or more countries 
which are the subject of conflicting prin- 
ciples of jurisdiction. 

In the majority of countries it is recog- 
nized that if goods are produced in one 
country and sold in another, the income 
derived at the time of sale should some- 
how be apportioned between them, but 
there are few specific provisions regulat- 
ing this apportionment. After considering 
the various criteria for apportioning the 
joint income between the various kinds 
of activities, such as manufacturing and 
selling, the Fiscal Committee decided that 
for the purposes of international business, 
the only sound criterion was the price that 
would be agreed upon by independent per- 
sons dealing at arm’s length. In other 
words, whenever there is a world or local 
market price, or an established dealer or 
factory price, it will be taken that the 
transfer of goods from one establishment 
to another was at such a price. Thus there 
will be effected an automatic apportion- 
ment of the profit of the enterprise. There 
is another method known in commerce 
which presupposes that one establishment 
renders services to the other and receives 
an appropriate remuneration therefor. 

In the event that an enterprise cannot 
or will not conduct its relations with the 
foreign branch in such a manner that its 
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fair profits will be reflected in its accounts, 
it is customary for the authorities in vari- 
ous countries to resort to empirical meth- 
ods of assessment or else to fractional 
apportionment. The empirical method most 
frequently resorted to is that of making 
comparison with similar enterprises in or- 
der to determine the ratio of their net in- 
come to their turnover. 


The Fiscal Committee considered it. ex- 
pedient to provide in the present draft 
convention special provisions for interna- 
tional banking enterprises because of the 
particular nature of their income. Money 
being the stock-in-trade of a bank, and its 
income being principally derived from 
lending money in one form or another or 
depositing it, or using it in the purchase 
and sale of securities, it was considered 
necessary to assimilate such operations to 
commerce in goods and to allocate the 
income to the establishment which effected 
the transaction. This solution is in con- 
tradiction with the principle contained in 
article 3 of the model convention no. 1(a) 
of 1928, namely that interest on loans and 
deposits shall be taxable at the residence 
of the debtor. It is also contrary to leg- 
islation of certain countries defining the 
place where income from the purchase and 
sale of securities and other intangible per- 
sonal property arises. The exceptions to 
these provisions in favor of banks were 
deemed justified, however, by the desir- 
ability of removing tax barriers to the 
flow of funds which are needed for eco- 
nomic recovery. If this rule were not 
adopted, the income from such deposits 
or loans might be taxed in three countries. 
Adoption of this convention by the United 
States and other countries with income 
taxes would solve the question of alloca- 
tion as between sources in foreign coun- 
tries and in the United States, and in 
claiming the credit for foreign taxes which 
is allowed against the United States tax 
under Section 131 of its Revenue Act. 


Obviously, with regard to apportionment 
between the various states, if a formula 
is to be used in taxing a corporation with 
different types of establishments in a dozen 
different states, all the states should be 
in agreement as to the net income to be 
apportioned and as to the factors to be 
applied. The determination of the net in- 
come for federal tax purposes would seem 
appropriate as the starting point, but from 
it there should be excluded all the items 
that are definitely allocable to a source 
within or without the taxing state. The- 
oretically, if each state involved applies 
the same formula the net income would 
be apportioned so that the several portions 
would equal the whole. In practice, how- 
ever, assessments overlap. Such cases 
could be solved only by direct communi- 
cation between the interested administra- 
tions; by having a factual jury apportion 
the income; by reciprocal legislation on 
the part of the states; or by Congress 
enacting a law forcing the states to apply 
a certain formula. 


In short, procedure in allocating the in- 
come of enterprises operating internation- 
ally or across state frontiers could be the 
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same up to a certain point. But whereas 
fractional apportionment should be used 
in international cases only as a last re- 
sort, in interstate cases in which separate 
accounting is impractical the advocates of 
fractional apportionment might well be 
given their day. 


FEDERAL TAXATION OF COMMU- 
NITY PROPERTY 


J. Emmett Sebree, Technical Assistant to the 
United States Board of Tax Appeals 


12 Texas Law Review, April, 1934, 
pp. 273-302 


The history of the community of prop- 
erty between husband and wife shows us 
that in the American states it was a child 
of the civil law, which, with the possible 
exception of Louisiana, has become the 
stepchild of American jurisprudence. Some- 
times unknown, often misunderstood, never 
fully appreciated, it has been changed by 
common law statutes, modified by common 
law rules and adjudged by common law 
courts. Little wonder its existence has 
been filled with controversy—the wonder 
is that it has survived. That it has sur- 
vived in much of its original purity is the 
greatest of arguments for its soundness of 
principle—this and the fact that it is the 
law governing marital property in more 
than one-half of the civilized world. 


For the purposes of Federal taxation of 
community property, the main question is, 
“Where, during the marriage relation, is 
the ownership of community property?” 
Under the laws of all the community prop- 
erty states the husband is given the man- 
agement and control of the community 
property and may dispose of the commu- 
nity personalty during the marriage with- 
out restraint, except that he cannot make 
a gift to defraud the wife. In case of the 
disability of the husband, the abandonment 
of the wife, or of a limited divorce and 
the parties living apart, the wife has power 
to assume the management of community 
property and may convey and encumber it 
without the joinder of the husband. The 
contracts of the wife during the manage- 
ment of her husband are not binding on 
the community except where such contracts 
are made for necessaries. In all the com- 
munity states, except California, the wife 
is regarded as having a vested interest in 
the community property dating from the 
marriage. The exact nature of this interest 
and whether it amounts to a present own- 
ership is more difficult to determine. 


An examination of the Revenue Acts 
shows that, with certain exceptions not af- 
fecting community property, Congress meant 
to impose the tax upon the net income 
belonging to the individuals who were re- 
quired to pay it. Income may accrue or 
belong to an individual by rights arising in 
ownership or by rights arising in obliga- 
tion, but in either event, to be taxable to 
him it must accrue or belong to him in 
the taxable year. 


The Revenue Act of 1918 and the subse- 


quent Revenue Acts provide that husband 
and wife living together may make either 
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a separate return of the income of each of 
them or make one joint return of the 
income of both of them, but neither the 
Act of 1918, nor subsequent acts prior to 
the Revenue Act of 1926, contain any spe- 
cific provision for taxing the the income 
of the marital partnership in the commu- 
nity property states. The nature of 
community property and the respective in- 
terest of the husband and wife therein 
appear not to have been considered until 
after the passage of the Revenue Act of 
1918, which provided that the estate of the 
decedent should be determined by includ- 
ing the value of his property “to the extent 
of any interest therein of the surviving 
spouse existing at the time of the dece- 
dent’s death as dower, courtesy, or by vir- 
tue of a statute creating an estate in lieu 
of dower or courtesy.” 


In the case of Blum v. Wardell, 270 Fed. 
309 (D. C. Cal. 1920), the District Court 
for the Northern District of California 
held that the wife took one-half the com- 
munity estate in her own right as the 
surviving member of the community and 
not by a transfer through the estate of her 
husband as his heir. This decision was 
based upon an amendment to the Cali- 
fornia Inheritance Tax Laws which pro- 
vided that on the death of the husband the 
surviving wife took one-half the commu- 
nity property, not as heir to her husband, 
but as a purchaser for a valuable consid- 
eration. 


An opinion of the Attorney General, 
Treas. Dec. 3138, Cum. Bul. No. 4, p. 238 
(1921) reviewed the law and decisions of 
the community property states other than 
Texas, and lays down the basis for the 
policy thereafter adopted by the govern- 
ment in taxing the husband and wife in 
community property states. He concluded 
that in these states, with the exception of 
California, “the husband and wife, in ren- 
dering separate income tax returns may 
each report as gross income, one-half of 
the income which, under the laws of the 
respective states, becomes, simultaneously 
with its receipt, community property.” 


United States v. Robbins, 269 U. S. 315, 
46 Sup. Ct. 148, 70 L. ed. 285 (1926), set- 
tled the question of dividing the income 
of the spouses in California where the 
property from which it was derived was 
acquired prior to 1917, but as to income 
derived, in its origin, from property sub- 
sequently acquired, it left the question un- 
discussed and undertermined. 

In Seaborn v. Poe, 32 Fed. (2d) 916 (D. 
C. Wash. 1929), it was decided that under 
the Revenue Act of 1926 the wife properly 
returned for the year 1927 one-half of the 
community income. The Supreme Court 
affirmed this decision in Poe v. Seaborn, 282 
U. S. 101 (1930), placing the decision 
squarely on the question of ownership of 
the income, and saying that it was clear 
that the wife had in Washington a vested 
property right in the community property, 
equal with that of her husband; and in 
the income of the community, including 
salaries or wages of either husband or wife 
or both. The same proposition was upheld 
in Arizona, Texas and Louisiana. 


In general the policy of the government | 


may now be regarded as settled that the 
community income may be divided by the 
spouses and one-half returned by each un- 
der the present provisions of the Revenue 
laws, notwithstanding the fact that the 
community property states are given a de- 
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cided advantage over the other states by 
that policy. We submit, however, that 
United States v. Robbins is sound in its con- 
clusion that Congress has power to tax the 
entire income of the community to the 
husband. That Congress has not done so 
in terms is clear. Would it not be a more 
equal and economic distribution of the tax 
burden for Congress to regard the com- 
munity as an entity, such as an association, 
for tax purposes, and tax the entire com- 
munity income as a unit? The husband 
as the manager would be the logical person 
to pay the tax from the community funds 
and it need have no relation to his sepa- 
rate estate. Such a solution would tend 
toward uniformity in taxation and is not 
inconsistent with the laws governing the 
marital community in all the states. 


In the case of Talcott v. United States, 21 
Fed. (2d) 493 (D. C. Cal. 1927), the court 
reversed the decision in Wardell v. Blum 
and held that since the wife did not have 
a vested interest in one-half the community 
property under the laws of California (sub- 
sequent to the amendments of 1916-1923), 
upon the death of the husband the entire 
community property should be included in 
the gross estate of the decedent for the 
purposes of the Federal Estate Tax. Thus 
the policy of the government in applying 
the Estate Tax laws in California came to 
be the same as under the income tax laws. 
The ownership of the community prop- 
erty during the continuance of the mar- 
riage, and not the power of control and 
disposition, is now regarded as the con- 
trolling factor in applying the Federal Rev- 
enue Laws and such ownership is held to 


be equally vested in the husband and the 
wife. 


THE INFLUENCE OF STATE LAW 
ON THE INTERPRETATION OF 
FEDERAL TAX STATUTES 


34 Columbia Law Review, March, 1934, 
pp. 526-533 


Unnecessary inequality follows the not 
infrequent application to cases involving 
the interpretation of federal tax statutes of 
the rule by which federal courts give effect 
to local law. Inasmuch as the provisions 
of a revenue act define the field within 
which 
confined, their ability to effect uniform taxa- 
tion of similar economic results is depend- 
ent upon the extent to which recognition 
of the local law is contemplated by the 
taxing act. At times, Congress has mini- 
mized the influence of state variations by 
carefully drafting the statute to avoid the 
effects of divergent legal theories. Thus 
the language of the estate tax was altered 


to include specifically “. the value 
of any interest therein of the 
surviving spouse as dower 


or by virtue of a statute creating an estate 
in lieu of dower in order to 
escape the results of the different theories 
of the devolution of a decedent spouse’s in- 
terest. However, where by express statu- 
tcry language the burden of the tax is 
made to vary with the differing state laws, 
the courts within the limits of the judicial 
function are unable to avoid the inequali- 
ties which follow. But even in such a 


situation some courts have attempted to 
gain uniformity by ingenious violence to 
the state law. 


Judicial construction is 








the court’s construction must be 
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apropos when the revenue statute employs 
a term which, having independently ac- 
quired a well- ‘defined connotation in the 
law of the state jurisdictions (considered 
individually), nevertheless imports differ- 
ent combinations of legal consequences jn 
the several states. The courts must then 
determine Whether the intent was to have 
the tax incidence vary with the state law 
or whether the legislature was considering 
a particular set of legal or economic con- 
sequences which was to be the court’s test 
of the applicability of the tax regardless 
of the states’ characterization of these 
consequences. The most recent pro- 
nouncement of the Supreme Court adopts 
the latter alternative. 


Where the object of the tax designated 
in the revenue act has not a clear-cut sig- 
nificance in the state law, the application 
of the tax is more clearly independent of 
local doctrine. But even here some lower 
federal courts, in line with their demon- 
strated propensity for achieving a lack of 
uniformity, attempted to permit the state 
characterization of a transaction to effect 
inequality in tax results, though the eco- 
nomic benefits were precisely the same. 
But in Palmer v. Bender, 287 U. S. 551 
(1933), the Supreme Court again reversed, 
stating that the “descriptive terminology” 
which may be applied to the interests in 
the local law was irrelevant. Where the 
object taxed was “the income of an indi- 
vidual” the Supreme Court encountered 
difficulty in determining the meaning of 
“income”: the revenue statute confronted 
the court with an attempt to tax a complex 
economic result which did not have exact 
counterparts in the community and non- 
community property jurisdictions. By em- 
ploying the test of ownership of the income 
earned in the-community property states, 
a discrepancy in the amount of taxes to 
be paid by husbands in community prop- 
erty and non-community property states 
was worked. Greater equality would have 
resulted if the tax were made to fall upon 
the person who earned the income. The 
defect of the present rule is emphasized by 
the holding in Lucas v. Earl, 281 U. S. 111 
(1930), that a husband could not avoid 
being taxed for the entire income earned 
by him by contracting with his wife that 
any property acquired by either of them 
should be owned as joint tenants. 

Aside’ from the anomalous situation 
caused by the community property states, 
a uniformity much greater than that con- 
stitutionally required obtains because of 
the insistence by the Supreme Court that 
local laws are of considerably limited im- 
portance in influencing the incidence of 
federal taxes. 


THE REVENUE BILL OF 1934 AS 
PASSED BY THE HOUSE 


Joseph H. Crown 


3 Brooklyn Law Review, April, 1934, 
pp. 353-365 


Tax evasion is the direct target of the 
Revenue Bill of 1934. The treatment of 
capital gains and losses undergoes drastic 
revision. At present the maximum tax on 
gains resulting from the sale of capital 
assets held over 2 years is 12%%. A 
121%4% allowance is the maximum permit- 
ted for losses from such sales. Where 
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assets are held less than 2 years the pro- 
visions dealing with capital gains and 
losses are not applicable, such gains being 
taxed in full and losses being allowed in 
full (except for stocks and bonds). This 
treatment is subject to much criticism. 


The proposed capital gains and losses 
provision is “a step in the direction of the 
British system without letting capital gains 
0 entirely untaxed.” It provides that the 
gain or loss from the sale or exchange of 
4 capital asset by an individual shall be 
recognized according to the length of time 
he has held such asset. Capital losses are 
to be limited so that where losses exceed 
gains, the excess losses will not be al- 
lowed. This arbitrary action is to be 
deplored as our tax system is based on self 
assessment which owes its efficacy to the 
cooperation by the taxpayers whose good- 
will should not be sacrificed. 


Congress takes legislative notice of the 
holding company which had become a use- 
ful weapon employed by the wealthy tax- 
payer to deflect the trust of the high surtax 
charge. The new Bill imposes a 35% tax 
on the “undistributed adjusted net income” 
in addition to the regular 1334% tax on 
corporations. The necessity of proving 
that the corporation was created for the 
purpose of avoiding taxes is avoided as the 
35% tax is automatically levied. 


The provisions relating to corporate re- 
organizations remain fundamentally unal- 
although somewhat modified. The 
basic principle behind the reorganization 
provisions is that while they do not result 
in tax exemption, the tax is postponed until 
the subsequent disposition of the reorgan- 
ization stock. Previously this principle 
was extended to “a merger or consolida- 
tion (including the acquisition by one 
corporation of at least a majority of the 
voting stock and at least a majority of the 
total number of shares of all other classes 
of stock of another corporation, or sub- 
stantially all the properties if another cor- 
poration)”. The proposed law omits the 
whole of the parenthetical clause. 

The new Bill grants the President power 
to impose an additional 50% tax on the 
citizens and corporations of those foreign 
countries which subject citizens or corpo- 
rations of the United States to discriminat- 
ing taxes. Losses resulting from sales or 
exchanges between members of a family 
are to be disallowed, though family is 
given a rather narrow meaning. Losses 
from wagering transactions are allowed but 
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only to the extent of the gains from such 
transactions. This provision is aimed at 
compelling taxpayers to report their “win- 
nings” if they seek to deduct their gam- 
bling losses. 

The taxation of partnerships has re- 
ceived careful study in view of the dis- 
closures that banking and security partner- 
ships “have been the vehicle of widespread 
tax avoidance.” Capital losses are hereafter 
limited to the extent of the gains realized. 

Simplification, increased taxation of 
dividends and partially tax-exempt interest 
guide the reconstruction of the revenue 
laws. One normal rate (4%) of tax is to 
replace the graduated normal tax. Corpo- 
rations are to be subjected to the same rate 
of tax as formerly. However, where a 
consolidated return is made an additional 
tax of 2% is imposed. 

The Statute of Limitations is lengthened 
in many instances, as the shorter periods 
allowed at present do not afford the tax- 
payer or the Government sufficient time 
within which to act maturely. Administra- 
tive changes are also made with respect to 
the reorganization of the General Coun- 
sél’s office, jeopardy assessments and other 
procedural provisions. The treatment of 
annuities, the non-deductibility for income 
tax purposes of estate, inheritance and gift 
taxes, the installment basis of returning 
income, the non-deductibility of expenses 
of earning wholly tax-exempt income or 
future expenses in the case of casual sales 
of real property—these and numerous other 
provisions have been radically revised. 


CASE COMMENTS 


Federal estates tax—H and W acquired 
title to realty in Illinois in 1909 as joint 
tenants. H died in 1923. Held, that one- 
half of the value of this property should 
be included in the valuation of H’s gross 
estate for purposes of the federal estates 
tax, per sec. 402(d) of the Revenue Act of 
1921. Griswold v. Helvering, Commn’r of Int. 
Rev., 54 Sup. Ct. 5, 78 L. ed. 14 (U. S. 
1933). Approved in Mich, L. Rev., Apr., 
1934, p. 868. 


Jurisdiction—The State of California at- 
tempted to impose a license tax upon dis- 
tribution of gasoline, measured by the sales 
made within the state. The appellant re- 
sisted the tax insofar as it was measured 
by sales made to an army post exchange 
located within a United States military 
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reservation in San Francisco. The Cali- 
fornia Supreme Court sustained the tax 
on the ground that a post exchange is not 
a federal instrumentality which is immune 
from state taxation. People v. Standard Oil 
Vo0., 22 Pac. (2d) 2 (1933). From this judg- 
ment the plaintiff appealed. Held, since 
the sales were made upon territory over 
which the United States exercised exclu- 
sive control, the State was without juris- 
diction to tax. Standard Oil Co. v. People, 
290 U. S. — (1934). Discussed in George- 
town L. Journ., Mar., 1934, p. 641. 

A, an Illinois corporation, had its re- 
finery in Oklahoma. From there tank cars 
were sent out on delivery trips. They 
were almost continuously in movement 
throughout the United States returning 
to the refinery for reloading, and being 
outside of Oklahoma from’ twenty to 
twenty-nine days of each month. In two 
previous cases the State Supreme Court 
rendered judgments sustaining the right of 
the State to assess appellants’ entire fleet 
of about three hundred and eighty cars. 
In another case the same court reversed 
a judgment of the district court which had 
reduced the number of these cars taxable 
by the State. From these three judgments 
the appellant corporation appealed. Held, 
all three judgments reversed; the extent 
to which a State may exercise its jurisdic- 
tion to tax must be determined on a basis 
which is consistent with a like jurisdiction 
of other States. Johnson Oil Refining Co. 
v. State of Oklahoma, 290 U. S. 158 (1933). 
Discussed in Georgetown L. Journ., Mar., 
1934, p. 644. Approved in Geo. Wash. L. 
Rev., May, 1934, p. 528. 


Payment of taxes—A state statute gov- 
erning the payment of taxes provided that 
they should be paid in currency therein 
specified, “and in no other currency.” Pay- 
ment by check was unauthorized. P paid 
the taxes on his land by two checks and 
received a receipt. The collector negli- 
gently failed to deposit the checks in due 
time and the bank failed. D notified P 
that his taxes were not paid and his receipt 
was cancelled. Upon non-payment, an or- 
der of sale was granted by the county 
court. P contended that the acceptance of 
the checks by D constituted a valid pay- 
ment of the taxes. Held, that payment by 
check was a conditional payment until the 
check was actually paid notwithstanding 
the collector’s negligence in handling the 
check. People ex rel. Smith, County Col- 
lector v. Woods, 188 N. E. 369 (Ill. 1933). 
Approved in Va. L. Rev., Apr., 1934, p. 707. 
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Gift Effected by Transfer in Trust—Application of Cap- 
ital Net Gains Provisions of 1921 Act to Transfer in Trust. 
—Property acquired by the petitioner in 1921 as trustee 
under an irrevocable transfer in trust for the benefit of 
the grantor’s son was acquired by gift within the mean- 
ing of Section 202 (a) (2) of the 1921 Act. Therefore the 
basis is the cost to the donor. 

Where property was transferred to a trust in 1921 and 
sold in 1922 but the combined tenure of the trust and 
the donor exceeded two years, the trustee is entitled to 
the benefit of the capital-net gain provisions of the 1921 
Act in computing the gain from the sale of the property. 
—U. S. Supreme Court in Guy T. Helvering, Commissioner 
of Internal Revenue, v. New York Trust Company, as Trus- 
tee under Trust Indenture, dated December 24, 1921, by and 
between Conrad Henry Matthiessen and said The New York 


der Trust Indenture, dated December 24, 1921, by and between 
Conrad Henry Matthiessen and said The New York Trust 
Company, v. Guy T. Helvering, Commissioner of Internal 
Revenue. Nos. 873, 899. October term, 1933. 

Mr. Justice Roberts dissented with opinion to the sec- 
ond part of the decision, and Mr. Justice Brandeis and 
Mr. Justice Stone concurred in the dissenting opinion. 


This decision affirmed the decision of the Circuit Court 
of Appeals, Second Circuit, 68 Fed. (2d) 19. The latter 
decision affirmed on the first issue and reversed on the 
— issue Board of Tax Appeals decision, 27 BTA 
1187. 

Net Loss Deductions.—An original corporation and its 
successor through reorganization were separate taxable 
entities and the second corporation was not entitled to 
deduct from its 1923 income a net loss of its predecessor 
for 1921 and for the period from January 1 to April 13, 
1922. The Supreme Court disapproves the conclusions on 
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this issue, reached in Pioneer Pole & Shaft Co. v. Com., 
55 Fed. (2d) 861; Industrial Cotton Mills v. Com., 61 Fed. 
(2d) 291, and Miller Industries Co. v. Com., 61 Fed. (2d) 
412—Supreme Court of the United States in New Colonial 
Ice Company, Inc., v. Guy T. Helvering, Commissioner of 
Internal Revenue. No. 547. October term, 1933. Deci- 
sion of Circuit Court of Appeals, 66 Fed. (2d) 480, which 
affirmed Board of Tax Appeals decision, 24 BTA 886, 
affirmed. 


Appellate and Lower Courts 


Account Stated Distinguished from Accounts Settled— 
Statute of Limitations—No account stated is held to 
have existed as a basis for this suit for the recovery of 
1919 taxes concededly overpaid except that the claim for 
refund thereof was filed more than five years after pay- 
ment of the amounts involved in this suit. A certificate 
of overassessment, allowing a stated sum (which was re- 
funded) and refusing to make the payment of the balance 
because it was barred by the statute of limitations, was 
an account settled, not an account stated. Stearns Co. v. 
U. S., 291 U. S. 54, followed.—uU. S. District Court, South- 
ern District of New York, in Stanley & Patterson, Inc. v. 
United States of America. No. L. 52-242. 


Accrual Basis—Deductions.—Although taxpayer was on 
an accrual basis, it could not deduct, in 1918, an item rep- 
resenting additional compensation which it did not credit 
to the employee until 1921, due to disagreements as to 
whether or not he was entitled to receive it—U. S. Court 
of Claims in R. J. Ederer Net and Twine Company, a Cor- 
poration v. The United States. No. J-588. 


Assignment of Partnership Profits—Incidence of Tax 
Liability —Under articles of partnership, the taxpayer (ap- 
pellee) was entitled to receive amounts equal to four shares 
of the profits of the partnership for a period of three 
years after his retirement in June, 1921. In 1922, by ir- 
revocable instrument he assigned all his right, title, and 
interest therein to a trustee for the benefit of his daugh- 
ters. The trustee had full power to manage the property 
and invest the funds for the benefit of the beneficiaries, 
the trustor reserving the right to add to the principal, to 
direct the investment of the funds, should he so elect, 
and to remove or change the trustee. The partnership 
assented to the assignment. The court holds that after 
the assignment the trustor was not taxable on the income 
of the trust. “In the present case what Seatree [the 
trustor] assigned was not his earnings or a share in fu- 
ture earnings of a partnership of which he was a member. 
He assigned a property right to receive certain payments 
in the future for the surrender of his goodwill. The profit 
arising from this property in the future belonged to the 
assignees, the then owners of the property, and as such 
was not taxable to Seatree.”—Court of Appeals of the 
District of Columbia in Guy T. Helvering, Commissioner 
of Internal Revenue v. William Ernest Seatree. No. 6130. 
Decision of Board of Tax Appeals, 25 BTA 396, affirmed. 


Bad Debts.—Bad-debt deductions for 1923 are held un- 
allowable as to the Carey Salt Company, where the debts 
involved represented amounts advanced over a period of 
years to an affiliate which was liquidated in 1923, and where 
the losses of the affiliate in prior years had been reflected 
in a consolidated return, and those losses exceeded the 
loss on liquidation of the affiliate. Jlfeld Company v. Her- 
nandez, 54 S. Ct. 596, is cited as authority. “We see no 
difference between the situation in the /lfeld case where 
the stock of the subsidiaries was owned by a parent cor- 
poration and the instant case where the stock in several 
corporations is owned by the same interests, the Carey 
family, that renders the J/lfeld case inapplicable.”—U. S. 
Circuit Court of Appeals, Tenth Circuit, in Commissioner 
of Internal Revenue v. Emerson Carey Fibre Products Com- 
pany and The Carey Salt Company. No. 820. April term, 
1934. Decision of the Board of Tax Appeals, 26 BTA 675, 
reversed and remanded. 


Board of Tax Appeals correctly disallowed a bad-debt 
deduction by the taxpayer petitioner in 1928, where the 
debt represented a promissory note which she received 
as a gift from the payee in 1919 and where she failed to 
establish that the note had any value when acquired by 
her.—U. S. Circuit Court of Appeals, Third Circuit, in 
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Daisy Wiser Kinkead v. Commissioner of Internal Revenue. 
No. 5296. Unreported memorandum decision of The Board 
of Tax Appeals affirmed. 


Computation of Taxable Income.—Commissioner is sus- 
tained in his refusal to compute income for. 1919 and 1920 
on the basis of amended returns filed by the taxpayer, 
where the method used in the_original returns which had 
been employed for several years clearly reflected the in- 
come. Petitioner’s business was that of lending money 
as an agent and taking real estate mortgages as security, 
its commissions being paid as and when interest payments 
were made on the principal amounts. Books were kept 
on the cash basis, and only commissions actually’ received 
were reported as income.—U. S. Circuit Court of Appeals, 
Sixth Circuit, in Southern Abstract & Loan Company v. 
Commissioner of Internal Revenue. No. 6391. Board of 
Tax Appeals decision, 25 BTA 1095, affirmed. 


Corporation Distributions—Basis for Computing Gain or 
Loss on Sale of Stock Acquired by Transfer of Partner- 
ship Interest to Corporation—Corporate distribution in 
1923 is held to be a dividend and not a payment out of 
paid-in surplus, although made under authority granted 
by the State Commissioner of Corporations to disburse 
such surplus, where there were available accumulated cor- 
poration earnings from which the payment could have 
been made. 

Petitioner derived a profit from the sale in 1924 of stock 
in a corporation, based upon the excess of the selling 
price of the stock over the cost to him of the partner- 
ship interest which he had transferred to the corporation 
for its stock upon organization of the corporation without 
realizing any gain at the time of such transfer to the cor- 
poration because the corporation was controlled by the 
transferors. Section 204 (a) (6) of the 1924 Act prescribes 
the use of the basis of the property exchanged in such cir- 
cumstances, although the value of the partnership interest 
at the time of its transfer to the corporation was more than 
the selling price of the stock.—U. S. Circuit Court of Appeals, 
Ninth Circuit, in W. A. Faris v. Guy T. Helvering, as Com- 
missioner of Internal Revenue. No. 7129. Board of Tax 
Appeals decision, 26 BTA 496, affirmed. 


Federal Estate Tax.—Commnissioner’s determination is 
sustained that $24,000 was all that was reasonably re- 
quired to support, during the settlement of the estate, 
the widow of a decedent who died on October 11, 1917. 
That amount is deductible from gross ‘estate instead of 
$90,000 representing $7,500 a month granted by a State 
(California) court. 


The Court holds that gifts of realty, made by the above 
decedent prior to his death, to his wife and daughter were 
not made “in contemplation of death.” 

Commissioner’s valuation of certain stock as of the date 
of the decedent’s death is sustained. The stock (405,139 
shares of Honolulu Consolidated Oil Co.) was valued by 
the estate at $1,215,417, which value was increased by the 
Commissioner to )$1,620,556.—U. S. District Court, So. Div., 
North. Dist. of California, in Lurline B. Roth, Administratrix 
of Estate of William Matson, Deceased, v. Justus S. Wardell, 
United States Collector of Internal Revenue. No. 16491-S. 


Income Tax Lien Priority.——Pursuant to Section 3466 
of the Revised Statutes, income taxes due from an insol- 
vent corporation for the fiscal years 1926 and 1927 con- 
stitute a prior lien against the assets of the corporation 
in the hands of a receiver as compared with the general 
lien of New York State for franchise taxes. The conten- 
tion that the State had a superior lien by reason of its 
lien having become specific rather than general is held to 
be without merit. “* * the sole method prescribed 
by the law of New York for making a lien specific, in 
a case like that under consideration, is for the sheriff of 
a county where corporate property is located to levy on 
it a warrant issued by the State Tax Commission. This 
is true by force of Section 219-e of the Tax Law, which 
provides that the warrant is a lien upon the property 
levied upon by the sheriff ‘from the time of an actual 
levy.” Here the exclusive method for rendering the State’s 
lien specific was never resorted to.’’—U. S. District Court, 
So. Dist. of New York, in Gerson, Beesley & Hampton, 
Inc., v. Shubert Theatre Corporation et al. 


(Continued on page 380) 
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Publicity of Tax Returns 


ROVISIONS for publicity of income tax returns con- 

tained in the Revenue Act of 1934 do not apply to returns 
now on file but only to returns filed after December 31, 
1934, for the calendar year 1934 and subsequent years, Guy 
T. Helvering, Commissioner of Internal Revenue, said in 
a statement made public on May 28. He added that the 
additional information form which taxpayers will be re- 
quired to file with their returns for the calendar year 1934 


will not be available for public inspection until sometime 
after March 15, 1935. 


Commissioner Helvering’s statement follows: 


Inquiries have been received from many sources with respect to Sec- 
tion 55, entitled “Publicity of Returns,” in the Revenue Act of 1934. 
Paragraph (a) of this section of the new revenue act provides that 
returns made under this title (income tax) shall be open to inspection 
in the same manner, to the same extent, and subject to the same provi- 
sions of law, including penalties, as income tax returns filed under the 
Revenue Act of 1926; and that income tax returns made under the 
Revenue Act of 1934 shall constitute public records and shall be open 
to public examination and inspection to such extent as shall be author- 
ized in rules and regulations promulgated by the President. 7 

Section 55 (b) of the Revenue Act of 1934 prescribes that every per- 
son required to file an income tax return shall also file with his return, 
upon a form prescribed by the Commissioner, a correct statement of the 
following items shown upon the return: (1) name and address, (2) 
total gross income, (3) total deductions, (4) net income, (5) total credit 
against net income for purposes of normal tax, and (6) tax payable. 
The same paragraph provides that in case the taxpayer fails to file with 
his return the statement required by the law, the collector shall prepare 
the statement from the income tax return and shall add $5.00 to the tax. 
The statements mentioned in this paragraph, or copies thereof, shall, as 
soon as practicable, be made available to public examination and inspec- 
tion, in such manner as the Commissioner with the approval of the 
Secretary may determine, in the office of the collector with which they 
are filed, for a period of not less than three years from the date they are 
required to be filed. 

It should be noted that the section of the Revenue Act of 1934 re- 
ferred to does not permit public inspection of returns filed under prior 
revenue acts to any greater extent than they have been made available 
for inspection under the rules and regulations promulgated by the Presi- 
dent; neither does the section permit inspection or publication of infor- 
mation from returns filed under the Revenue Act of 1934 except under 
such rules and regulations as may be promulgated by the President. 
The additional information form which every taxpayer is required to file 
with his income tax return for the year 1934 will not be available until 
after income tax returns for the calendar year 1934 shall have been filed 
with the respective collectors of internal revenue and until the collectors 
shall have had the opportunity to establish files in their offices. There- 
fore, this additional form will not be made available for public inspection 
until sometime after March 15, 1935. 


An executive order signed by the President on May 21, 
1934, prescribes that “tax returns shall be open to inspection 
by the Committee on the Judiciary of the House of Repre- 
sentatives authorized by House Resolution 145, Seventy- 
third Congress, to investigate the conduct of equity and 
bankruptcy receiverships in Federal courts, such inspection 
to be in accordance and upon compliance with the rules 
and regulations prescribed by the Secretary of the Treasury 
and approved by the President under date of December 13, 
1932, as amended under date of August 3, 1933, as further 


amended under date of October 18, 1933, and as further 
amended this date.” * 


Tax Investigation Includes Study of 
British Tax System 


N accordance with House Resolution 418, passed on June 
14, plans are under way for investigations having as their 
general objects (1) a survey of the operation and effect of 
the internal-revenue laws of the United States and the 





Treasury Decision 4440 (XIII-26-6871 [p. 8]) authorizes inspection 
of returns by the Special Committee Investigating the Munitions Industry. 
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existing rules and regulations for the administration thereof, 
with a view to determining methods of improving and sim- 
plifying, and of preventing evasion and avoidance of such 
laws, and (2) possible new sources of revenue. 

The domestic studies will be conducted, under the direc- 
tion of Dr. Jacob Viner, special assistant to the Secretary 
of the Treasury, by a staff of experts in public finance, 
including Carl Shoup, assistant professor of business ad- 
ministration, Columbia University, and editor of the Bulle- 
tin of the National Tax Association; Roy G. Blakey, 
professor of economics, University of Minnesota, and 
adviser to the Governor of Minnesota on taxation, Malcolm 
Bryan, associate professor of economics, University of 
Georgia, and editor of the Southern Economic Journal; 
Reavis Cox, instructor in business administration, Colum- 
bia University, and managing editor of the American 
Marketing Journal; Louis Shere, Columbia University; 
Henry F. Walradt, professor of economics, Ohio State 
University; K. M. Williamson, professor of economics, 
Wesleyan College, Middletown, Conn.; and Richard A. 
Lester, Princeton University. This group will be assisted 
by the capable staff of the Joint Committee on Internal 
Revenue Taxation and other taxation specialists in the 
government service. 

Meanwhile a study of the British tax system will be made 
by Roswell McGill, of the Treasury Department; Eldon P. 
King, special deputy commissioner of internal revenue; and 
L. H. Parker, chief of staff of the Joint Committee on 
Internal Revenue Taxation. 

The special study of the British system, which taxes 
incomes in lower levels than are subject to tax in the United 
States and takes a larger toll from property transfers at 
death, probably presages revenue legislation by the next 
session of Congress spreading the base of the tax consider- 
ably, to lower income brackets than under present law, and 
further adjusting estate tax rates, 

The principal objection to reducing personal exemptions 
heretofore, thereby making the income tax applicable to 
lower incomes, appears to have been that the administrative 
cost of collection on smaller incomes would be excessive. 
In Great Britain, apparently, a method of collection has 
been evolved to solve the difficulty, and a similar adminis- 
tration of income taxes may be adopted in this country. 


Extension of Time Granted for Filing Capital 
Stock Tax Returns 


N extension of time for filing corporation returns for 
the capital stock tax imposed by Section 701(d) of the 
Revenue Act of 1934 has been granted by the Treasury 
Department in a ruling (Treasury Decision 4447), issued 
July 16, 1934. 
Collectors of Internal Revenue are authorized to accept 
returns without the assertion of penalties for delinquency 


if the returns are filed and the tax paid on or before the 
following dates: 


_1. Returns required to be filed in the continental United 
States, accompanied with the tax due, must be in the hands 


of the collectors of internal revenue on or before August 
31, 1934. 


2. Returns required to be filed with the collectors of 


internal revenue for the Territories of Alaska and Hawaii, 
accompanied with the tax due, must be filed with the col- 
lectors of internal revenue for these districts on or before 
September 29, 1934. 
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Recent Processing Tax Changes 


Processing and Compensating Taxes on Large Bags 
Terminated 


Other Changes in Jute and Paper Taxes 


Y certification to the Secretary of the Treasury, dated 
June 12, 1934, the Secretary of Agriculture terminated 
the processing tax on cotton used in the manufacture of 
large cotton bags, and defined the class of bags which are 
made exempt from the tax. A supplementary certificate, 
signed July 7, specifies that any tax paid on cotton used 
in the manufacture of large sized cotton bags will be 
refunded to the manufacturer who actually turns the cotton 
fabric into large sized bags as defined in the certificate. 
The compensating taxes on paper used in the manufac- 
ture of large paper bags and jute fabric made into large 
jute bags were terminated by proclamations, which were 
also dated June 12, 1934. 

The proclamation modifying the compensating tax on 
jute products also fixed a rate of 2.1 cents per pound of 
jute fabric on the first domestic processing of jute fabric 
into small bags, which, for purposes of the new rate are 
defined in the proclamation. 

In addition to terminating the compensating tax on paper 
used in the manufacture of large paper bags, a new scale 
of rates was fixed for other bags excepting open-imesh bags, 
and in the case of the latter the tax was in effect modified 
by a new definition of open-mesh bags. The tax on paper 
towels was reduced to .346 cents per pound weight on the 
first domestic processing. The rate in effect on paper 
towels prior to the date of the proclamation was 0.715 cents 
per pound. 

The effective date of the tax rate changes made by the 
certificate with respect to the processing tax on large cotton 
bags and the proclamations with respect to the compen- 
sating taxes on jute fabric and paper is June 12, 1934. 


Sugar Regulations 

The Sugar Regulations issued by the Treasury Depart- 
ment (Treasury Decision 4441) supplemented Sugar Regu- 
lations, Series 1, and Sugar Regulations, Series 1, Revision 
1 (reducing the tax upon sirup of cane juice and edible 
molasses, resulting from the first domestic processing of 
sugar cane), issued by the Secretary of Agriculture. The 
Treasury Department regulations prescribe the rates of tax 
in cents per pound and provide regulatory details with 
respect to the floor tax, the compensating tax on imported 
articles, existing contracts, and enumerates the forms to be 
used in reporting the tax. 


Returns of Other than Separate Retail Stocks 


Regulations 82 apply in general to floor stocks taxes. 
But in the case of floor stocks held by a person other than 
one engaged in retail trade, the provisions of Regulations 
82 relative to inventory and return are modified as follows: 

The tax on floor stocks shall be paid for the month in 
which the sto¢ks are sold, or used in the manufacture of 
other articles. Such tax upon articles imported prior to, 
but in customs custody or control on, June 8, 1934, shall 
be paid prior to release therefrom. The form prescribed 
for inventory of floor stocks other than separate retail 
stocks is P. T. Form 38, inventory return of certain articles 
processed from sugar beets or sugarcane. Articles imported 
prior to but held in customs custody or control on June 8, 
1934, must be reported on P. T. Form 38 separately from 
other stocks. Inventory return on P. T. Form 38 must be 
submitted at the time of filing the first return on P. T. 
Form 38-A. The form.prescribed for return of floor tax 
due on floor stocks, other than separate retail stocks, is 
P. T. Form 38-A. Such returns must be filed promptly 
after the close of each month irrespective of whether or not 
such floor stocks are sold or used in the manufacture of 
other articles, but not later than the last day of the month 
following that for which the return is made, or with respect 
to floor stocks in customs custody on June 8, 1934, prior to 
withdrawal from such custody. The tax shown thereon 
to be due must be paid at the time the return is filed. 

Exempt from the floor stocks tax are: 


(1) Any sugar, as defined, imported prior to June 8, 1934, 
with respect to which it is established that there was paid 
at the time of importation a duty at the rate in effect on 
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January 1, 1934. This exemption applies to stocks held on 
June 8, 1934, which can be identified as having been im- 
ported and the duty paid thereon at the rate in effect Janu- 
ary 1, 1934, even though held in a form different from that 
in which imported. Any such exemption claimed must be 
supported by proof in the form of a certified copy of the 
customs form showing when, where, and to whom, the duty 
was paid, and of sworn statements of each person who 
owned the article from the time of release from customs 
custody, establishing the identity of the article and the con- 
tent thereof with respect to which duty has been paid at 
the rate in effect January 1, 1934. 

(2) Any sugar held on April 25, 1934, by, or to be deliv- 
ered under a bona fide contract of sale entered into prior 
to April 25, 1934, to, any manufacturer or converter, for 
use in the production of any article (except sugar) and 
not for ultimate consumption as sugar. 

In the case of a vendor under any such contract, it will 
be assumed, unless proof be furnished to the contrary, that 
all sales or deliveries made on or after April 25, 1934, were 
made from sugar held on April 25, 1934, until sugar equal 
to the quantity so held shall have been all sold or delivered. 
The difference between the quantity of sugar held on April 
25, 1934, and the quantity sold, delivered or otherwise dis- 
posed of during the period beginning April 25, 1934, and 
ending June 7, 1934, is exempt from the tax on floor stocks 
only to the extent of the quantity remaining on June 8, 
1934, to be delivered under such contracts. 

In the case of a manufacturer or converter it will be 
assumed, unless proof be furnished to the contrary, that 
all sugar used during the period beginning April 25, 1934, 
and ending June 7, 1934, in the production of any article 
(except sugar), and not for ultimate consumption as sugar, 
was used from sugar held on April 25, 1934, until sugar 
equal to the quantity so held shall have been used, and 
that sugar subsequently received was used in the order of 
its receipt. 

The quantity of sugar held by a manufacturer on April 
25, 1934, and the quantity received by him during the period 
beginning April 25, 1934, and ending June 7, 1934, which 
was held on April 25, 1934, to be delivered to him under 
such a contract, is exempt from the tax on floor stocks to 
the extent that such sugar is not used during the period. 

(3) Any article (except sugar) processed wholly or in 


chief value from sugar beets, sugarcane or any product 
thereof. 


Returns of Separate Retail Stocks 


The form prescribed for return of tax on separate retail 
stocks of sugar is P. T. 48, Floor Tax Inventory, Record 
and Return. This return must be filed on or before August 
7, 1934, and the tax shown thereon must be paid when the 
return is filed, or, if the time for payment be postponed 
or extended by the Commissioner, then at the time desig- 
nated for payment in such postponement or extension. 


Statutory Changes 


Since the amendments of the tax provisions of the Agri- 
cultural Adjustment Act made by the Sugar Act, Public 
No. 213—73d Congress,’ there have been two amending acts 
and one act modifying the floor stocks tax. 

By Public No. 367—73rd Congress, approved June 16, 
1934, Section 15 (c), relating to refunds of tax in the case 
of delivery of articles, on which a processing or related 
tax has been paid, for charitable distribution or use was 
amended to read as follows (new matter in italics): 


(c) Any person, including any State or Federal organization or insti- 
tution, delivering any product to any organization for charitable distri- 
bution, or use, including any State or Federal welfare organization, foi 
its own use, whether the product is delivered as merchandise or as a 
container for merchandise, or otherwise, shall, if such product or the 
commodity from which processed is under this title subject to tax, be 
entitled to a refund of the amount of any tax due and paid under this 
title with respect to such product so delivered, or to a credit against 
any tax due and payable under this title of the amount of tax which 
would be refundable under this section with respect to such product so 
delivered: Provided, however, That no tax shall be refunded or credited 
under this section, unless the person claiming the refund or credit estab- 
lishes, in accordance with regulations prescribed by the Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treasury 
(1) that he has not included the tax in the price of the product so deliv- 
ered or collected the amount of the tax from the said organization, or 
(2) that he has repaid, or has agreed in writing to repay, the amount of 
the tax to the said organization. No refund shall be allowed under this 
section unless claim therefor is filed within 6 months after delivery of 





1Summary of the changes made by the Sugar Act appears in the 
June, 1934, issue of THe Tax MacGazIneE at page 317. 
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the products to the organization for charitable distribution, or use. The 
word “State” as used in this section shall include a State and any polit- 
ical subdivision thereof. 


On June 26, 1934, Public No. 476—73rd Congress, was 
enacted, which added a new section (Section 16 (C)), with 
respect to refunds and credits, to the Agricultural Adjust- 
ment Act, repealed the definition of processing of hogs 
contained in paragraph 4 of subsection (d) of Section 9 of 
the Agricultural Adjustment Act, and amended the follow- 
ing divisions of the Act: paragraph 7 of subsection (d) of 
Section 8, Section 15 (a), and Section 19 (b). 


The text of the new section added by the above act 
follows: 

Sec. 16. (C) Upon the sale or other disposition of any article proc- 
essed wholly or in chief value from any commodity with respect to 
which the existing rate of the processing tax is to be increased, or 
decreased, that on the date such increase, or decrease, first takes effect 
with respect to the commodity, is held for sale or other disposition 
(including articles in transit) a any person, and upon the production 
of any article from a commodity in process on the date on which the 
rate of the processing tax is to be increased or decreased, there .shall 
be made a tax adjustment as follows: 


(1) Whenever the rate of the processing tax on the processing of 
the commodity generally or for any designated use or uses, or as to 
any designated product or products thereof for any designated use or 
uses, or as to any class of products, is decreased, there shall be cred- 
ited or refunded to such person an amount equivalent to the difference 
between the rate of the processing tax payable or paid at the time 
immediately preceding the decrease in rate and the rate of the proc- 
essing tax which would have been payable with respect to the com- 
modity from which processed, if the processing had occurred on such 
date: Provided, however, That no such credit or refund shall be made 
unless the rate of the processing tax immediately preceding said decrease 
is — to, or less than, the rate of the processing tax in effect on 
the date on which any floor-stocks tax was paid prior to the adoption 
of this amendment. 


(2) Whenever the rate of the processing tax on the processing of 
the commodity generally, or for any designated use or uses, or as to 
any designated product or products thereof for any designated use or 
uses, or as to any class of products, is increased, there shall be levied, 
assessed, and collected a tax to be paid by such person equivalent to 
the difference between the rate of the processing tax payable or paid 
at the time immediately preceding the increase in rate and the rate of 
the processing tax which would be payable with respect to the com- 
— from which processed, if the processing had occurred on such 

ate. 

(3) Whenever the processing tax is suspended or is to be refunded 
pursuant to a certification of the Secretary of Agriculture to the Sec- 
retary of the Treasury, under section 15 (a) of this act the provisions 
of subdivision (1) of subsection (c) of this section shall become 
applicable. 

(4) Whenever the Secretary of Agriculture revokes any certification 
to the Secretary of the Treasury under section 15 (a) of this act, the 
provisions of subdivision (2) of subsection (c) shall become applicable. 

(5) The provisions of this amendment shall be effective on and after 
June 1, 1934. 


Subsection (d) of Section 9 of the Agricultural Adjust- 
ment Act as amended follows (changes shown in italics): 


(7) In the case of any other commodity, the term “‘processing’? means 
any manufacturing or other processing involving a change in the form 
of the commodity or its preparation for distribution or use [the itali- 
cized words displacing the word “‘market”], as defined by regulations 
of the Secretary of Agriculture; and in prescribing such regulations 
the Secretary should give due weight to the customs of the industry. 


Section 15 (a) of the Agricultural Adjustment Act, as 
amended, is amended to read as follows: 


(a) If at any time the Secretary of Agriculture finds, upon investi- 
gation and after due notice and opportunity for hearing to interested 
parties, that any class of products of any commodity is of such low 
value, considering the quantity of the commodity used for their manu- 
facture, that the imposition of the processing tax would prevent in 
whole or in large part the use of the commodity in the manufacture of 
such products cae thereby substantially reduce consumption and in- 
crease the surplus of the commodity, then the Secretary of Agriculture 
shall so certify to the Secretary of the Treasury, specifying whether 
such result will in his judgment most effectively be prevented by a 
suspension of the imposition of the processing tax or a refund of the 
tax paid, with respect to such amount of the commodity or any product 
thereof as is used in the manufacture of such products, and thereafter, 
as shall be specified in such certification, (1) the imposition of the 
processing tax shall be suspended with respect to such amoufit of the 
commodity as is used in the manufacture of such products, and there- 
after, as shall be specified in such certification, until such time as the 
Secretary of Agriculture, after further investigation and due notice and 
opportunity for hearing to interested parties, revokes his certification 
to the Secretary of the Treasury, or (2) the Secretary of the Treasury 
shall refund (in accordance with the provisions of, to such persons and 
in such manner as shall be specified in, such certification) the amount 
of any tax paid (prior to the date of any revocation by the Secretary 
of Agriculture of his certification to the Secretary of the Treasury, 
upon further investigation and after due notice and opportunity for 
hearing to interested parties) under this title with respect to such 
amount of the commodity or any product thereof as is used after the 
date of such certification in the manufacture of such products. 


The amendment of Section 19 (b) of the Agricultural 
Adjustment Act permits the Secretary of Agriculture to 
postpone for a period of not exceeding 180 days the pay- 
ment of taxes covered by any return under Title I of the 
Act. The prior limit on extension of the period for payment 
was 90 days. 
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By Public Act No. 470—73rd Congress, approved June 26, 
1934, machinery belting processed wholly or in chief value 
from cotton, if such processing was completed prior to 
January 1, 1930, is exempt from the floor stocks tax under 
Section 16 of the Agricultural Adjustment Act. Any such 
tax which has been assessed or paid prior to the enactment 
of the Act shall be credited or refunded to the taxpayer, 
or abated if remaining unpaid. It is provided that claim 
therefore must be filed within three months after the date 
of the enactment of the Act (June 26, 1934) and the further 
proviso is made that no such credit, refund, or abatement 
shall be made with respect to any such article which was 


disposed of by the taxpayer prior to the filing of the claim 
therefor. 


Board of Tax Appeals Appointments 


FS pa yp emtrapinn the terms, under previous appointments, 
of four members of the Board of Tax Appeals expired 
on June 2, 1934, all but one were again appointed by the 
President for twelve-year terms. 

The Senate promptly confirmed the appointments of 
Charles P. Smith and James R. Leech, whose terms had 
expired, and the appointment of Bolon B. Turner in place 
of William C. Lansdon, but delayed confirmation of the 
appointment of John M. Sternhagen to succeed himself until 
the last day of the session. This delay was in consequence 
of opposition by Senator Lewis in sponsoring a candidate 
of his own choice, who, however, was finally withdrawn. 

A biographical sketch of Mr. Turner, the new member 
of the Board, appears on page 338. 


Indiana Gross Income Tax Held Valid 


N TWO recent decisions, Judge Russell J. Ryan of the 

Superior Court of Marion County, Indiana, has upheld 
the validity of the Indiana Gross Income Tax Act of 1933. 

The first of the two recent decisions was rendered in a 
test suit instituted by the Standard Oil Company of In- 
diana. Judge Ryan held that the filling stations owned by 
the Standard Oil Company are subject to taxation:as retail 
stores under the law, at the rate of 1 per cent on gross 
income, and that the law itself is valid. 

The other recent decision was made in a suit brought 
by the Bankers Trust Company, backed by the Marion 
County [Ind.] Bankers’ Association, in which, among other 
contentions, was one that, since the law does not specify 
whether state or national banks are subject to the tax, 
the law is discriminatory and invalid unless national banks 
are included. Judge Ryan held that the legislature had no 
authority to tax national banks and therefore that any men- 
tion of “banks” in the Act refers to state banks. 

As to the contention that income from business trans- 
actions by banks which are not of an ordinary banking 
character—such as sale of steamship tickets and rental of 
real estate—is exempt from tax, the court held to the con- 
trary. Such income was ruled to be taxable under the 
category of retail or wholesale business, at the rate of 1 
per cent or % of 1 per cent, respectively. 

However, the bankers were upheld on one point, in the 
ruling that income from securities such as municipal or 
county bonds issued before the adoption of the Act are 
not taxable. 


Mitchell Case Before the Board of Tax Appeals 


N July 2 a brief was filed with the Board of Tax Appeals 

in the Charles E. Mitchell tax case on behalf of the 
Commissioner of Internal Revenue, who is seeking to col- 
lect $1,275,644 in taxes and penalties for 1929 and 1930. 

The case was tried before the Board of Tax Appeals in 
the week beginning April 30, 1934, before a division of the 
Board consisting of Hon. Jed C. Adams, William C. Lands- 
don and Ernest H. Van Fossan. The defendant and other 
witnesses testified. 

In the brief filed, the Government showed that although 
Mitchell had an income of about three and one-half million 
dollars in 1929, he paid no income tax for that year, and 
that in 1930 he had an income of over three-quarters of 
a million dollars and likewise paid no tax for that year. 
The contention is made that the sale of 18,300 shares of 
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National City Bank stock which Mitchell claims he made 
to his wife in December, 1929, was fictitious and that Mit- 
chell’s act in claiming on his income tax return a deduction 
of $2,872,305 as a loss resulting from such sale constituted 
fraud with an intent to evade the payment of taxes. It is 
pointed out that when Mitchell says he sold the stock to his 
wife for over $3,800,000, her total assets were less than one 
million; that she never paid any cash for the stock and 
never received the stock which was at all times held by 
J. P. Morgan & Company as collateral for a loan to Mitchell. 
In 1932, when Mitchell was insolvent to an amount in excess 
of three million dollars, he bought back stock from his 
wife at the original “purchase price” of $212 although the 
market was then $45. Attention is called to the fact that 
when Mitchell was a witness before the Senate Committee 
on Banking and Currency, he admitted that the sale was 
merely “a sale of convenience.” The Government also 
claims that a like sale in 1930 of 8500 shares of Anaconda 
Copper stock was likewise fraudulent and that the sum of 
$666,666.67 received by him from the National City Com- 
pany’s Management Fund in July 1929 was income and that 
his failure to report this money in his income tax return 
likewise constituted fraud. The Government claims that 
Mitchell arranged it so that the Board of Directors of the 
National City Company took action which permitted him 
to treat this large payment merely as an advance, to be 
repaid only out of future payments from the Management 
Fund. At a later date Mitchell received $50,000 from the 
Management Fund and had his salary increased by $50,000 
a year, but nevertheless he did not repay any of this so- 
called advance, and the National City Company took no 
steps to collect payment. 

The defendant has contended that his acquittal in the 
criminal case charging him with attempt to evade the pay- 
ment of taxes prevents the Government from collecting the 
tax. The Government argues that different questions were 
involved in the criminal trial and that the acquittal does 
not prevent the Government from collecting what is justly 
due to it. The acquittal in the other trial showed merely 
that the Government was unable to prove beyond a reason- 
able doubt that Mitchell had been guilty of a crime. The 
question before the Board of Tax Appeals in the present 
case is whether Mitchell’s acts were a fraudulent attempt 
to escape payment of taxes, and no punishment is sought 
in this proceeding, which is merely the Government’s nor- 
mal steps to collect taxes due to it. 


Court Decisions 
(Continued from page 376) 


Income, When Taxable.—Where the executor of a Penn- 
sylvania estate, who acted for the estate during 1916, 
did not receive any compensation for his services until 
1917 at which time he filed his first and partial account, 
the compensation represented income for 1917. He could 
not be said to have received income in 1916 where no 
credit or payment for his services for that year was made 
in 1916, even though the estate had ample funds and he 
could have received compensation in 1916 as earned, under 
Pennsylvania law.—U. S. Circuit Court of Appeals, Third 
Circuit, in John M. Freeman v. United States of America. 
No. 5239. Lower court decision affirmed. 


Interest—Recovery under Section 1019 of the 1924 Act. 
—The Court on a motion for a new trial, in which the 
taxpayer for the first time raised the point that insuff- 
cient interest was allowed, holds that the petition was 
sufficiently broad to cover the question of interest recov- 
erable and allows recovery of interest under Section 1019 of 
the 1924 Act, to the date when assessment of additional 
taxes was oo against which an overpayment was cred- 
ited.—U. Court of Claims in Clinton Coal Company v. 
The United States. No. L-107. 


Life Insurance Companies—Deductions from Gross In- 
come.—On authority of Rockford Life Ins. Co. v. Helver- 
ing,* it is held that a life insurance company may not 
deduct from its gross income depreciation upon so much 
of its furniture as is used in producing the income of its 
underwriting department. 

Petitioner in 1927 entered into a 10-year lease. The 
lease was terminated in 1928 by court order on account 
of default in rent payments. Petitioner may not deduct 
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in 1928 the unexhausted portion of the cost (commissions) 
of the new lease. “When the lease ends, it is impossible 
to spread the unamortized installments retroactively over 
the past years, and there is certainly no warrant for 
accelerating them all as an expense for the last year.”— 
U. S. Circuit Court of Appeals, Second Circuit, in Guy 
T. Helvering, Commissioner of Internal Revenue v. Man- 
hattan Life Insurance Company. Board of Tax Appeals 
decision, 28 BTA 129, reversed. 

Reserve for liability upon matured premium-reduction 
coupons is a reserve fund required by law within the 
meaning of nection 245 (a) (2) of the 1921 Act. “We 
are = of the opinion that a liability which may 
be alii into life insurance at the option of the in- 
sured, is one against which a technical reserve must be 
set up, if the laws of the States are to afford any security 
to those who invest their savings in life insurance.’ : 
Circuit Court of Appeals, Tenth Circuit, in gM: Si 
of Internal Revenue v. Inter-Mountain Life Insurance Com- 
pany. No. 1003. June term, 1934. Unpublished memo- 
randum decision of the Board of Tax Appeals affirmed. 


Losses.—Loss on investment in newspaper stock is held 
to have been sustained in 1922 when the proceeds of a 
sale of the stock made in 1920 were delivered to the 
stockholders. Because of disagreement among the stock- 
holders as to the method of distribution of the proceeds 
of all the stock in 1920, due to claims of some of the 
stockholders as debtors on account of advances made to 
the corporation, the proceeds were put in a bank in escrow 
in 1920, and not distributed until 1922. The petitioner’s 
loss is deductible although a $1,500 balance of the proceeds 
was undistributed in 1922, having been reserved for con- 
tingent liabilities —U. S. District Court, Dist. of Conn., in 
Charles McManus v. Robert O. Eaton. No. 3500, Law. 

Shrinkage in value of partnership assets was not de- 
ductible from the income of a partnership for the year 
1919. The deductions represented reserves set up at the 
end of 1919, in connection with the dissolution of the 
partnership, and the court holds that even if they were 
allowable reserves they could not be deducted because 
no reserves were set up at the beginning of the year. The 
reserves were liquidated in 1920, and if any loss resulted 
it was deductible in that year,.and not in 1919.—U. S. 
Court of Claims in Arthur H. Leonard v. The United States. 
No. 41876. 


Oil Lease—Basis for Computing Gain or Loss.—Basis 
for computing loss on the sale of an oil lease during the 
fiscal year ended April 30, 1925, is cost less depletion 
adjustments. The tax for that year should be two-thirds 
of the amount determined by reducing the cost basis by 
depletion previously “allowed,” pursuant to Section 202 (b) 
of the 1924 Act, plus one-third of the amount determined 
by reducing the cost basis by depletion previously “allow- 
able,” pursuant to Section 202 (b) of the 1926 Act. 

Issue regarding carrying forward a net loss for the fiscal 
year 1925 to the fiscal year 1926 not having been raised 
in the appeal before the Board of Tax Appeals, that issue 
may not be considered upon appeal to a circuit court of 
appeals.—U. S. Circuit Court of Appeals, Fifth Circuit, 
in Sakaba Oil Corporation v. Commissioner of Internal Rev- 
enue. Nos. 7291, 7292. Unpublished memorandum deci- 
sion by the Board of Tax Appeals affirmed. 


Oil Wells—Depletion.—Depletion deductions covering 
several different oil properties owned by a taxpayer should 
be computed with respect to each property separately, 
under Section 204 of the 1926 Act. 


Expenditures in 1927 to 1929 for labor in drilling oil 
wells, having been capitalized by the taxpayer, must be 
treated as capital items returnable through depletion, and 
are not deductible as current expenses.—U. S. Circuit 
Court of Appeals, Fifth Circuit, in Vinton Petroleum Com- 
pany of Texas v. Commissioner of Internal Revenue. No. 
7323. Board of Tax Appeals decision, 28 BTA 549, af- 
firmed. 


Recovery of Excise Taxes Shifted to Customers.—Re- 
covery of tax on automobile accessories paid under Sec- 
tion 600 of the 1924 Act is denied under Section 424 of 
the 1928 Act, the evidence showing that the tax was 
passed on to taxpayer’s customers.—U. S. Court of Claims 


* Synopsis of decision appears in the June, 1934, issue of Tur Tax 
MaGAZINnE at page 312. 
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in Virginia-Carolina Rubber Company v. The United States. 
No. M-363. 

Recovery of Tax Overassessments.—Recovery is denied 
of overassessments of 1918 and 1919 credited in 1926 
against an additional tax for 1920, after the statutory col- 
lection period, where the claim for refund was not filed 
until 1929. The credit against the barred deficiency in 
1926 was not such a payment of tax as would start a 
new statutory period for filing refund claim. Further- 
more, the Commissioner has shown that he erred in mak- 
ing the credit, and that there was no overpayment for the 
period involved—U. S. Court of Claims in Rosenstadt & 
IValler, Inc. v. The United States. No. 41843. 


Recovery of Tax Overpayments—Statute of Limitations. 
—The District Court has jurisdiction of a suit to recover 
overpayments of income taxes upon the rejection of a 
claim for refund, regardless of when the claim was filed, 
if the case is within the scope of Section 284 (c) of the 
Revenue Act of 1926, relating to special relief where in- 
vested capital is reduced on account of inadequate deduc- 
tions in prior years. 

The holding of the Board of Tax Appeals in 14 B. T. A. 
496, that the statute of limitations did not bar the refund 
to plaintiff of overpayments of taxes for years prior to 
the year before the Board, not having been appealed, is 
res adjudicata in a suit to recover said overpayments.— 
U. S. District Court, No. Dist. of Illinois, in Western 
IVheeled Scraper Company v. United States. No. 40169. 

Refunds of Tax Overpayments.—The taxpayer filed a 
claim for refund of 1922 taxes in a specified amount, and 
thereafter the Commissioner determined a deficiency for 
that year, but on appeal to the Board, the Board found 
an overpayment greater than that demanded in the orig- 
inal claim. After the statute had run, but before the 
Commissioner had finally acted on the claim, taxpayer 
filed an amended claim to include the overpayment found 
by the Board. It is held that the taxpayer is entitled to 
recover the entire overpayment on the basis of the claim 
as amended.—U. S. Court of Claims in The Youngstown 
Sheet and Tube Company v. The United States. No. M-343. 

Reorganization.—A reorganization under Section 203 (h) 
(1) (D) of the 1926 Act took place where one corpora- 
tion acquired all the capital stock of another corporation 
and took over all its property, whereupon the old cor- 
poration ceased to exist and where, after the transaction 
was completed, the sole stockholder of the old corpora- 
tion, who was the sole stockholder of the new, had a 
100 per cent control over and interest in the identical 
assets. Therefore, the basis for assets acquired by the 
new corporation in the reorganization and sold thereafter 
(in 1925 and 1926) was the basis of the old corporation.— 
U. S. Circuit Court of Appeals, Second Circuit, in Ahles 
Realty Corporation v. Commissioner of Internal. Revenue. 
Unreported memorandum decision of the Board of Tax 
Appeals affirmed. 

Special Assessment.—The reasoning of court decisions 
holding the courts without power to review the Commis- 
sioner’s action in allowing or denying special assessment 
under the 1918 law are equally applicable to the 1917 law. 
—U. S. Circuit Court of Appeals, Sixth Circuit, in The 
Joseph and Brothers Company v. The United States of Amer- 
ica. No. 6471. Decision of the District Court affirmed. 

Stock Rights—Where a corporation purchased stock 
in another corporation and gave the stockholders rights 
to subscribe to such stock, the rights did not constitute 
a dividend.—U. S. Circuit Court of Appeals, Fourth Cir- 
cuit, in Guy T. Helvering, Commissioner of Internal Rev- 
enue, v. J. Kemp Bartlett. No. 3625. Decision of the Board 
of Tax Appeals, 28 BTA 285, affirmed. 

Taxable Corporations.—Corporation organized for the 
clearance of contracts made on the New York Produce 
Exchange is held not to be a “business league” exempt 
from tax under Section 103 (7) of the 1928 Act. “The 
petitioner is merely an adjunct to the business of the 
Produce Exchange. Had the latter extended its own 
services to include clearing facilities for its members and 
others trading on its exchange, it would clearly have re- 
mained a nonexempt stock exchange. The statute could 
never have contemplated that by creating a subsidiary 
corporation to furnish such facilities, even though they 
were intended to be informed at cost, it could obtain tax 
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exemption for its creature.’—U. S. Circuit Court of Ap- 
peals, Second Circuit, in Produce Exchange Stock Clearing 
Association, Inc., v. Guy T. Helvering, Commissioner of In- 
ternal Revenue. Decision of Board of Tax Appeals, 27 
BTA 1214, affirmed. 


Taxable Income.—Special Deputy Attorney General of 
the State of New York was not a State officer, and the 
compensation received by him in 1926 for his services 
was not exempt from tax. “It is true that he took an 
oath of office, but * * * it does not appear that he 
was required by law to do so. * * * He had no posi- 
tion of permanent or continuous tenure, was free to carry 
on concurrently his general law practice, and was em- 
ployed for a single litigation. His own office employees 
assisted him in the preparation and presentation of the 
case, just as in any ordinary piece of litigation. We can 
see no distinction between his employment and that of 
the attorney held not to be an officer in Lucas v. Reed, 
281 U. S. 699."—U. S. Circuit Court of Appeals, Second 
Circuit, in Commissioner of Internal Revenue v. Charles F. 
Murphy. Unpublished memorandum decision of the Board 
of Tax Appeals reversed. 

In opinion by this court handed down on December 
17, 1932, 62 Fed. (2d) 332, it was held that the Commis- 
sioner’s determination that the petitioner’s purchase in 
1924 of two of its own serial notes for less than their 
face value represented taxable income to the extent of 
the difference, and that taxable income was realized in 
1925 from the issuance of a smaller obligation in the form 
of bonds in consideration of the retirement of the re- 
mainder of the petitioner’s notes should have been sus- 
tained under the record in the case and the findings of 
fact by the Board. However, certain contentions made 
by the petitioner were held not sustained by the stipu- 
lated facts and the findings of the Board. [From the 
previous opinion:] “Under the Board’s practice prior to 
the decision of the Supreme Court in the Kirby Lumber Co. 
case [284 U. S. 1], it was not necessary to stipulate or 
determine such facts. Upon the record before this court 
and the facts agreed upon, we think the case is controlled 
by the Kirby Lumber Co. case, and the decision of the 
Board of Tax Appeals must be reversed and the case 
remanded to the Board for a new hearing on the facts 
and such further proceedings as are not inconsistent with 
this opinion.” The Court here reviews certain additional 
findings by the Board to the effect that no reorganiza- 
tion was involved but that certain vessels (purchased in 
part by the notes herein involved) had sustained serious 
depreciation. The Court adheres to its original opinion 
that gain was realized in 1924 and 1925 upon the retire- 
ment of the notes. “The parties dealt solely about the 
notes and not about the ships or their value.” Bowers v. 
Kerbaugh-Empire Co., 271 U. S. 170, distinguished.—U. S. 
Circuit Court of Appeals, First Circuit, in Commissioner 
of Internal Revenue v. Coastwise Transportation Corpora- 
tion. Decision of Board of Tax Appeals, 22 BTA 373, 
reversed, 

Upon reopening of the case and the taking of additional 
testimony, the Court repeats without change its previous 
holding that. under the partnership agreement involved, 
the share in the firm’s profits, and interest, of the deceased 
partner, at date of his death, April 15, 1924, for the firm’s 
fiscal year ending November 30, 1924, and also the share 
of the decedent’s estate in the firm’s profits, and interest, 
for the period of April 16 to November 30, 1924, was tax- 
able income to the taxpayer executors of decedent’s estate 
[presumably in the income-tax return for the decedent 
and for the estate, respectively]. The fact that the total 
of the profits derived from the firm’s operations during 
the period from the date of death of the decedent to the 
close of the partnership’s fiscal year was reported for in- 
come tax purposes by the executors, and also that the 
same sum was included in making up the base figure on 
which the estate tax paid by them was computed, does 
not change the result of the previous decision—uU. S. 
District Court, So. Dist. of New York, in John F. Degener, 
Jr., and August W. Degener, Executors of the Last Will and 
Testament of John F. Degener, Deceased, v. Charles |W. An- 
derson, Collector of Internal Revenue. 

Where a corporation sold all its assets to another cor- 
poration, and taxpayer, in connection with the transaction, 
received a sum of money in consideration of his agree- 
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ment not to reenter the same business for a period of ten 
years, such payment constituted taxable income in 1928. 
The record not being complete, the court holds it imma- 
terial in this case whether the amount was received as a 
liquidating dividend, as thle Commissioner held, or in direct 
payment for the agreement, since it would be taxable in 
either event—Court of Appeals of the District of Colum- 
bia in T. L. Cox v. Guy T. Helvering, Commissioner of In- 
ternal Revenue. No. 6124. Unreported memorandum de- 
cision of the Board of Tax Appeals affirmed. 

Amounts received in 1927, 1928, and 1929 by a taxpayer 
corporation on the cash basis, undér a lease contract 
whereby the lessees reimbursed the corporation as lessor 
for Federal taxes for prior years upon the rents and 
royalties paid to the lessor, constituted income for the 
respective years in which received.—U. S. Circuit Court 
of Appeals, Fourth Circuit, in Wallin Coal Corporation v. 
Commissioner of Internal Revenue. No. 3585. Unpublished 
memorandum decision by Board of Tax Appeals affirmed. 

Where a widow elects to take under the will of her 
husband in lieu of her statutory interest, she is taxable 
on the income from property bequeathed to her for life 
by her husband’s will. Allen v. Brandeis, 29 Fed. (2d) 363, 
and other cases holding income nontaxable until the value 
of her statutory interest is recovered were overruled by 
the Supreme Court in Helvering v. Butterworth.* 

The widow was taxable on the entire income from such 
property even though, by agreement with her son, the 
residuary legatee, she withdrew only a part of the income. 
—U. S. Circuit Court of Appeals in Guy T. Helvering, Com- 
missioner of Internal Revenue v. Emma H. Schaupp. No. 
9801. May term, 1934. Unreported memorandum deci- 
sion of the Board of Tax Appeals reversed. 

Tax-exempt Income.—No taxable income was charge- 
able to the individual taxpayer as to the rental value 
of home occupied by his family and previously owned by 
him but during the tax year owned by a corporation whose 
stock was owned in substantial amounts by his wife, his 
minor children, and himself and to whom he had conveyed 
the home.—U. S. Circuit Court of Appeals, Third Circuit, 
in J. H. Hillman, Jr., v. Commissioner of Internal Revenue. 
No. 5244. Oct. term, 1933. Unreported memorandum decision 
of the Board of Tax Appeals reversed. 

Transferee, Liability—A tax due the United States is 
a debt, and a corporation which purchased the assets of 
another for cash and an agreement to pay the debts of 
the other corporation is liable, as transferee, for the taxes 
of such other corporation under Section 280 of the 1926 
Act.—U. S. Circuit Court of Appeals, Fourth Circuit, in 
Guy T. Helvering, Commissioner of Internal Revenue, v. 
Wheeling Mold and Foundry Company. No. 3633. Board 
of Tax Appeals decision, 27 BTA 929, reversed. 

Valuation of Stock Received as Attorney Fee.—Value 
of shares of stock received as a fee by a law partnership 
is determined by the value on the date received by the 
partnership and not by the value when distributed to the 
partners.—U. S. Circuit Court of Appeals, Fourth Circuit, 
in J. Kemp Bartlett, Edgar Allan Poe, and J. Kemp Bartlett 
and Edgar Allan Poe, Surviving Executors of the Estate of 
L. B. Keene Claggett, v. Commissioner of Internal Revenue. 
No. 3624. Board of Tax Appeals decision, 28 BTA 285, 


affirmed. 








Changes in Treasury Tax Policy 
(Continued from page 345) 

Taxpayers who had come to accept the tax sale 
as an approved device, or who on past experience 
or bad advice had come to rely on Treasury approval 
of such attempts to reduce taxes, now find themselves 
in an embarrassing position. But no one can acquire 
a vested interest in tax evasion. 

Tax lawyers are a necessity because the tax law 
and regulations and their application present technical 
and controversial questions. It is the policy that the 
taxpayer who employs no counsel shall receive fair 
and equal treatment. But most taxpayers feel inse- 


* Synopsis of this decision appears in the January, 1934, issue of THE 
Tax MAGAZINE at page 28. 













cure without their own advisers, and a tax bar with 
many honorable and able members presents cases to 
the Bureau, the General Counsel’s office, the Board 
of Tax Appeals, and to the courts, with skill and 
fidelity to the ideals of our profession. 

But they are not alone. The shyster tax lawyer, 
like his blood brother in other specialties, challenges 
the profession as well as the Treasury. However 
apt the public may be to blame the whole profession 
for the delinquencies of the few, we know that the 
legal profession collectively has less control over the 
conduct of its individual member than does the brick- 
layer’s union over the conduct of bricklayers, or the 
Railway Brotherhoods over the conduct of trainmen. 
To prevent or punish lawyer misconduct, we are un- 
able to rely upon any established discipline by pro- 
fessional associations. Splendid as are isolated 
examples of Bar Association activity in dealing with 
professional misconduct, the associations really effec- 
tive are few and local. State and national Bar Asso- 
ciations are usually without the implements and too 
often without the motive or the will to be real gov- 
erning professional bodies. If we dealt with lawyers 
alone, the problem of discipline would be left on 
our door step by the profession’s default. 

But the problem is complicated because depart- 
mental practice is not limited to the legal profession. 
Many lawyers avoided tax practice and in some sec- 
tions that field was almost abandoned to the account- 
ant. Upon many occasions justice requires that the 
taxpayer be allowed representation by an employee, 
or an agent, who is neither lawyer nor accountant. 

From this mixed bar of lawyers, accountants and 
agents, are experienced two principal difficulties. 
One is the lawyer whose bid for business is some 
slick scheme to outwit the Treasury and evade tax. 
Conservative and honorable lawyers, whose habit 
has been to advise clients against tricks and decep- 
tion to evade taxes, have seen their clients taken 
away by the solicitation of sharp practitioners who 
claimed to have safe schemes of evasion. The lawyer 
got the fee, the client, who signed the return, 
thought he had closed up a sharp deal with the gov- 
ernment. His harvest of grief was a long time ma- 
turing, for the government moves slowly, and the 
conservative adviser’s .business meanwhile slipped 
into the hands'of the soliciting competitors. 

The second evil is the lawyer, also usually a solici- 
tor, whose bait is the claim of political or personal 
influence, or inside knowledge not available to gen- 
eral practitioners. 

It would be rash to say that no case was, or is, or 
shall be helped by political influence or personal rela- 
tions. But I give it as my general observation— 
and my bureau connection is so brief that I have 
hardly become defensive minded, and that the statement 
is hardly self serving—that if a taxpayer wanted to 
prejudice his case the most certain method would be 
to employ a political lawyer, not ordinarily connected 
with his business and obviously employed for his 
prominence and alleged influence. It arouses resent- 
ment in the honest official, and puts even a weak or 
unfaithful one on his guard. If the public understood 
that it pays such men extravagant fees only to have 
cases subjected to suspicion and double check, the 
political lawyer’s sucker list would be greatly dimin- 
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ished. I can give no better advice to those in trouble 
with the Bureau than to say “Don’t underestimate 
the integrity of the men you deal with.” James M. 
Beck, unsparing in his criticism of the Federal Gov- 
ernment says, “I state as my belief that while today 
it is too complex, and needlessly large, yet in integ- 
rity it need yield to that of no other nation.” 

The Treasury administration is determined that 
its responsibility for the character of the Treasury 
bar shall be discharged with strictness and vigor. 
Regulations are to be revised, enrollment will be 
granted only after searching investigation by the 
Intelligence Unit and disbarment will be freely used 
where offenses against fair dealing are revealed. A 
pronounced stiffening of the disbarment policy is 
already noticeable to one who follows the course of 
events in the department. 

It is possible that enrollment for an indefinite 
period will be abolished and enrollment for not to 
exceed three years substituted so as to insure revi- 
sion of the list and fresh scrutiny of the bar at stated 
intervals. 

Also every one who advises a taxpayer in the prep- 
aration of his tax return must now be named in the 
return. Responsibility will be fixed at the time the 
return is made. It cannot later be shifted on to a 
lawyer who has obligingly died, nor can an honest 
advisor be blamed for schemes he never advised. 

In dealing with this troublesome problem of main- 
taining a Treasury Bar of lawyers, accountants and 
agents of high standards of ethics and intelligence, it 
is the purpose to avoid all unnecessary suspicion 
toward and vexation of those who would practice be- 
fore the department. In framing new regulations 
and in their enforcement, there will be three purposes 
in mind, 

First, To protect against fraud and waste, the sub- 
ject of its special trust, the revenues of the United 
States. 

Second, To protect the taxpayers against dishonest 
or tricky advice which leads them to trouble and con- 
troversy. 

Third, To protect honorable lawyers who give 
clients faithful advice, against the unfair competition 
of slickers whose stock in trade is fraudulent prac- 
tice or false claims of influence. 

The Treasury never has, and probably never will, 
rank as a popular or even a well understood depart- 
ment of government. But in these last two troubled 
years, when the credit of almost every bank, every 
business and every municipality trembled, the Treas- 
ury of the United States has stood almost solitary 
in its unshaken credit. The present tax policies of 
the Treasury are dictated by a high sense of respons- 
ibility for the integrity of the revenue system upon 
which economic existence as well as economic recon- 
struction depend. 


Rulings of the Bureau of Internal Revenue 
(Continued from page 372) 


Publicity of Tax Returns.—Treasury Decision 4359, as 
amended, is further amended by T. D. 4436, XIII-23-6840 
(p. 6), by changing paragraph 13(a) to permit inspection of 
returns by the Committee on the Judiciary of the House 
of Representativés authorized by House Resolution 145, 
Seventy-third Congress, to investigate the conduct of equity 
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The safest known investment 








Eight Hundred Million dollars of United States 
Government Bonds, have been offered recently 
to the public for investment to yield from 2% to 
3 percent interest. 


An annuity, backed by America’s oldest life 
insurance company will guarantee an interest re- 
turn for life of— 





7.60% interest at age 55 
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This interest yield is likely to be lowered any day. 


I shall be pleased to advise you fully with regard 
to this important matter. 
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and bankrutpcy receiverships in Federal Courts. The text 
of the amended paragraph follows, with changes shown in 
italics: 

13(a). Notwithstanding any other provisions of these regulations, re- 
turns may be inspected by the Special Committee to Investigate Foreign 
and Domestic, Ocean and Air Mail Contracts, appointed under Senate 
Resolution 349, Seventy-second Congress; the Special Committee to 
Investigate Receivership and Bankruptcy Proceedings and Appointment 
of Receivers and Trustees, appointed under Senate Resolution 78, Sev- 
enty-third Congress; or by the Committee on the Judiciary of the House 
and Representatives authorized by House Resolution 145, Seventy-third 
Congress, to investigate the conduct of equity and bankruptcy receiver- 
ships in Federal courts, to the same extent and in the same manner as 
by a select committee of the Senate or House of Representatives specially 
authorized to investigate returns by a resolution of the Senate or House 


of Representatives. 

Stamp Tax on Foreign Insurance Policies.—Refund of 
stamp tax paid on a foreign insurance policy is not allow- 
able where a part of the premium is refunded prior to the 
expiration of the policy, or the amount of the premium is 
reduced.—S. T. 743, XII1-23-6835 (p. 13). 


Miscellaneous Taxes 


Beverage Tax (Ohio).—For Federal income tax purposes, 
the excise tax imposed by the State of Ohio on beverages 
is deductible as a tax only in the return of the manufac- 
turer, wholesale dealer, or retail dealer who is required to 
pay the tax by the purchase of “stamps or crowns.” The 
amount may not, however, be deducted separately as a tax 
if it is included as a part of the business expense of the 
taxpayer or otherwise used to reduce net income. The 
consumer may not deduct the cost of the stamps or crowns 
as a tax, notwithstanding it is passed on to him by the 
vendor.—I. T. 2700, XIII-24-6845 (p. 2). 


Bonds for Producers, Importers, Manufacturers, etc., of 
Gasoline and Oil under Section 603 (d).—Pursuant to Sec- 
tion 603 (d) of the Revenue Act of 1934, every importer 
or producer of gasoline and every manufacturer or producer 
of lubricating oil shall before June 9, 1934 (or in the case 
of a person commencing business after such date, before 
incurring any liability for tax on such products) file bond 
on Form 928 with the collector of the district in which 
is located his principal place of business (or if he has 
no principal place of business in the United States, with 
the collector at Baltimore, Maryland), such bond to be 
approved by the collector. Bonds filed before July 1, 
1934, will be accepted as timely filed. 

Such bond shall be in a sum equivalent to the approxi- 
mate amount of tax which would be incurred during a 
three-month period at the rates of tax now in effect, but 
in no case shall the bond be for less than $2,000.00. 

Where the amount of the bond under such circumstances 
will exceed $30,000.00 the collector may accept a bond for 
not less than $30,000.00. In such cases there should be 
submitted to the collector for transmittal to the Commis- 
sioner all facts pertaining to the ownership and value of 
the property and equipment which will be of assistance 
to the Commissioner in determining whether a larger bond 
should be required from the applicant. In transmitting 
this data the collector should submit his recommendation 
as to the sufficiency of the bond. 

Bonds must be in multiples of $100.00. Where the sum 
equivalent to the approximate amount of tax which would 
be incurred during a three-month period is an odd amount, 
the amount of the bond shall be increased to the next multi- 
ple of $100.00. For example, if the approximate amount 
of tax likely to be incurred during a three-month period 
amounts to $6,666.66, the amount of the bond shall be 
$6,700.00. 

If the sureties on the bond are individuals, Form 33, Affi- 
davit of Individual Surety on Bond, must be executed in 
conformity with the instructions in paragraph 1 on the 
bond.—T. D. 4439, XII1I-25-6862 (p. 17). 


Check Tax.—Checks drawn by municipal officials against 
funds deposited to the credit of a municipal liquor store 
are taxable.—S. T. 740, XIII-21-6810 (p. 17). 


Cigarette Stamp Tax Under Ohio Law, Deductibility — 
For Federal income tax purposes the cost of stamps affixed 
to cigarette packages in compliance with the law of Ohio, 
effective July 9, 1931, is an allowable deduction as a tax 
only in the return of the wholesale dealer or retail dealer 
upon whom the requirement to purchase the stamps is 
placed. The cost of the stamps, however, may not be 
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deducted separately as a tax if it is included as a part of 
the business expense of the purchaser of the stamps, or 
is otherwise used to reduce his net income. The purchaser 
or consumer of the cigarettes may not deduct the cost of 
the stamps as a tax, notwithstanding it is passed on to 
him by the vendor.—I. T. 2787, XI11-23-6827 (p. 2). 
Coconut Oil—First Domestic Processing Defined.—“Thic 
processing tax [under Section 602% of the Revenue Act of 
1934] attaches to the first processing in the United States 
of any coconut oil. Processing includes commercial refin- 
ing, bleaching, neutralization or hydrogenation of coconut 
oil to produce an oil or other articles intended for sale. 
If the oil was imported in a processed state as thus defined 
the tax attaches to the first further processing or the first 
use in manufacturing occurring in the United States after 
the effective date of the Act. The tax also attaches to the 
first use, after the enactment of the Act of oil refined in 
this country prior thereto, in the manufacture of articles 


intended for sale.’”—Bureau of Internal Revenue Press Re- 
lease No. 34. 


Cosmetics and Toilet Preparations Stamp Tax Under 
Ohio Law, Deductibility—Cost of stamps required under 
Ohio law to be affixed to cosmetics and other toilet prepara- 
tions is deductible only by the wholesaler or retailer re- 
quired to affix the stamps.—lI. T. 2788, XI11-23-6828 (p. 2). 

Dividend Tax.—Where the resolution of the board of 
directors of a corporation provided for the payment of a 
dividend to stockholders of record as of a future date, the 
date of the corporate resolution, and not the record date 
specified therein, is the date of “dividends declared” within 
the meaning of Section 213(a) of the National Industrial 
Recovery Act. Recommendation made that I. T. 2766 (I. R. 
B. XIII-11, 17) be revoked.—G. C. M. 13174, XIII-22-6824 
(p. 20). (1. T. 27866 is revoked by I. T. 2786, XIII-22-6825 
(p. 22). 


Excess Profits Tax Computation under the Vinson Act.— 
The method of ascertaining the amount of excess profit to 
be paid to the United States in respect of contracts entered 
into under the Vinson Act?’ shall be as follows: 


The excess profit shall be determined on each contract separately upon 
the completion or other termination of the contract. The amount of such 
excess profit. shall be the amount of the profit on the contract in excess 
of 10 per cent of the total contract price. The amount of the profit on 
the contract shall be the difference between the total contract price and 
the cost of performing the contract. The cost of performing the con- 
tract shall be the direct costs, such as material and labor, incurred by 
the contractor in performing the contract, plus a reasonable proportion 
of any indirect costs (including overhead or general expenses) apper- 
taining to the contract which are not usually directly allocated to the 
cost of performing the contract. No general rule may be stated for as- 
certaining the reasonable proportion of the indirect costs to be allocated 
to the cost of performing a contract which would be applicable to all 
cases. The proper proportion of the indirect costs to be applied to the 
cost of performing a particular contract depends upon all the facts and 
circumstances relating to the performance of the particular contract. 
The contractor shall include as a part of the report required to be made 
to the Secretary of the Navy upon the completion or other termination 
of the contract, a statement explaining the manner in which such indi- 
rect costs were determined and allocated to the cost of performing the 
contract. 


1 Section 3 of the Vinson Act provides: 

“Sec. 3. The Secretary of the Navy is hereby directed to submit an- 
nually to the Bureau of the Budget estimates for the construction of the 
foregoing vessels and aircraft; and there is hereby authorized to be 
appropriated such sums as may be necessary to carry into effect the 
provisions of this Act: Provided, That no contract shall be made by 
the Secretary of the Navy for the construction and/or manufacture of 
any complete naval vessel or aircraft, or any portion thereof, herein, 
heretofore, or hereafter authorized wnless the contractor agrees— 

“‘(a) To make a report, as hereinafter described, under oath, to the 
Secretary of the Navy upon the completion of the contract. 

“(b) To pay into the Treasury profit, as hereinafter provided shall 
be determined by the Treasury Department, in excess of 10 per centum 
of the total contract price, such amount to become the property of the 
United States: Provided, That if such amount is not voluntarily paid 
the Secretary of the Treasury may collect the same under fhe usual 
methods employed under the internal revenue laws to collect Federal 
income taxes. 

“(c) To make no subdivisions of any contract or subcontract for the 
same article or articles for the purpose of evading the provisions of this 
Act, but any subdivision of any contract or subcontract involving an 
amount in excess of ‘$10,000 shall be subject to the conditions herein 
prescribed. F 

““(d) That the manufacturing spaces and books of its own plant, affili- 
ates, and subdivisions shall at all times be subject to inspection and 
audit by any person designated by the Secretary of the Navy, the Secre- 
tary of the Treasury, and/or by a duly authorized committee of Congress. 

“‘(e) To make no subcontract unless the subcontractor agrees to the 
foregoing conditions. 

“The report shall be in form prescribed by the Secretary of the Navy 
and shall state the total contract price, the cost of performing the con- 
tract, the net income, and the per centum such net income bears to the 


(Footnote 1 continued on next page) 
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A copy of the report relating to the contract required to 
be made to the Secretary of the Navy shall immediately 
upon completion or other termination of the contract be 
filed by the contractor with the collector of internal revenue 
for the collection district in which the contractor’s Federal 
income tax returns are required to be filed. The contractor 
shall pay any excess profit disclosed in such report to the 
collector of internal revenue at the time such report is filed. 

The duty of determining the profit, and the excess profit, 
if any, On contracts entered into under the Vinson Act is 
hereby delegated to the Commissioner of Internal Revenue. 

If the Commissioner determines in respect of any con- 
tract entered into under the Vinson Act that there is an 
excess profit in an amount exceeding the excess profit, if 
any, shown upon the copy of the report filed with the collec- 
tor of internal revenue and already paid, or, in case no such 
copy is filed and/or no excess profit is paid, the Commis- 
sioner finds and determines that the contract has been com- 
pleted or otherwise terminated and that an excess profit 
has been received, the Commissioner may proceed to collect 
such unpaid excess profit tax under the usual methods em- 
ployed under the internal revenue laws to collect Federal 
income taxes.—T. D. 4434, XIII-22-6822 (p. 22). 


Fermented Liquor Tax.—Stamps on beer barrels must be 
destroyed at time of drawing off contents.—Mim. 4186. 


Floor Mats for Automobiles, Excise Tax on.—Automo- 
bile floor mats of every kind are taxable under Sec- 
tion 606 (c) of the 1932 Act.—S. T. 739, XIII-21-6809 (p. 17). 


Floor Stocks Tax on Flour.—Title to flour sold under a 
certain so-called “sales contract” passes to the buyer upon 
delivery of the flour to the carrier —P. T. 11, XIII-24-6851 
(p. 20). 


Games—Excise Tax.—The machine known as the “elec- 
tric traveling crane,’ a mechanism which is released by 
insertion of a coin so that the player by turning a knob may 
manipulate the crane to grasp one of the articles placed on 
the floor of an attached cabinet, is taxable as a game under 


Section 609 of the Revenue Act of 1932.—S. T. 741, XIII- 
23-6833 (p. 12). 


_Gasoline Excise Tax.—A manufacturer of taxable brake 
lining may purchase aviation gasoline tax-free for use as a 


material in the manufacture of such brake lining.—S. T. 742, 
XITI-23-6834 (p. 12). 


Gasoline Tax (Ohio).—The license tax imposed by the 
State of Oregon on the sale or distribution of motor vehicle 
fuel (Oregon Code, 1930, as amended by chapters 391 and 
428, Oregon Laws, 1933) is deductible as a tax in the Fed- 
eral income tax return of the consumer who pays it and 
to whom it is not refunded. If, however, the amount of 
the tax is added to or made a part of the business expense 
of such consumer, or otherwise used to reduce net income, 


it may not be deducted by him separately as a tax.— 
I. T. 2789, XITI-24-6844 (p. 2). 


Gift Tax. Where the insured makes a gift of insurance 
to another, the insured having theretofore paid a premium 
in purchase of the insurer’s promise, which promise covers 
a period not yet elapsed when the gift is made, the value 
of the gifts includes the net cash surrender value of the 
policy at the date of the gift and that proportionate part of 
the premium paid before the gift, which covers a period ex- 
tending beyond the gift. When the premium payment pur- 
chases the right to an increased cash surrender value, which 
is not av ailable until the end of the policy year, a discount 
is required in arriving at its present worth as of the date 
of the gift —G. C. M. 13147, XIII-22-6820 (p. 13). 


Grape Growers—Qualification as Winemakers for Pur- 
poses of Alcoholic Beverages Tax.—1. It appears that, by 


(Footnote 1 continued) 
contract price. A copy of such report shall be transmitted to the Sec- 
retary of the Treasury for consideration in connection with the Federal 
income tax returns of the contractor for the taxable year or years con- 
cerned. 

“The method of ascertaining the amount of excess profit tax to be paid 
into the Treasury shall be determined by the Secretary of the Treasury 
in agreement with the Secretary of the Navy and made available to 
the public. The method initially frxed upon shall be so determined on 
or before June 30, 1934: Provided, That in any case where an excess 
profit may be found to be owing to the United States in consequence 
hereof, the Secretary of the Treasury shall allow credit for any Federal 
income taxes paid or remaining to be paid upon the amount of such 
excess profit. 

“The contract or subcontracts referred to herein are limited to those 
where the award exceeds $10,000.’ 
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DITTO DUPLICATORS FOR $30.00 COMPLETE 


We sell rebuilt Ditto Duplicators and a few other makes as good as 
new, at less than one third value. 


CLOTH OR FIBRE BACK GELATINE ROLLS to fit all Machines 
at equally low prices—plus quality. 
stablished 40 years in this business. 


Write or phone for particulars. 


THE AMERICAN DUPLICATOR CO. 
65-67 Wooster St., New York City Phone WAlker 5-7904-5 





BURROUGHS 
Bookkeeping, Billing Machines Our Specialty 
Complete Installation, Year’s Free Service 
by Burroughs Factory Trained Men 


ACME ADDING MACHINE SERVICE & SALES CORP. 
320 BROADWAY WORTH 2-0519-20 
New YORK 





DUPLICATING MACHINE REPAIR COMPANY 
154 Nassau Street, New York 


Specializing in REBUILT MIMEOGRAPHS 
ALL ‘MODELS—GUARANTEED 
PARTS and SUPPLIES 


Beekman 3-9455 





UNDERWOOD and other TYPEWRITERS 
SOLD and RENTED 

Guaranteed—Lowest Priced—Quickest Service 
Remingtons, Royals, L. C. Smiths and all other 
makes sold, rented, bought, repaired, exchanged. 
Rebuilt and refinished. Guaranteed for one year, 
the same as new machines. 
J. E. ALBRIGHT & Co. 
ESTABLISHED 1896 

BET. 12TH AND 13TH STS. 





825 BROADWAY, N.Y.C. ALGONQUIN 4-4828 


SAVE 30 TO SO PER CENT 
ON GUARANTEED RECONDITIONED 
ADDING AND CALCULATING MACHINES 


ALL STANDARD MAKES 


GRAZE & SADLER, INC. 


~ ESTABLISHED 1920 - 
396 BROADWAY, NEW YORK CITY 


RENTALS REPAIRS 


TEL. CA6-1230 
MAINTENANCE 


ELLIOTT-FISHER 
BOOKKEEPING anD BILLING MACHINES 
INSPECTION SERVICE—WE SELL, RENT AND OVERHAUL 


Triggs Accounting Machine Co. 


ESTABLISHED 1919 


395 BROADWAY, NEw YORK TEL. CANAL 6-8390 
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reason of weather and market conditions, many grape 
growers were unable to make sale of their 1933 crops. To 
prevent complete loss of their grapes, certain growers pro- 
duced wine therefrom without qualifying as winemakers 
under the law. Such growers, in order to dispose of wines 
so produced, may qualify as winemakers in accordance with 
Regulations No. 7, effective May 1, 1930, relating to the 
production, fortification, tax payment, etc., of wine, or they 
may pay tax under the rules herein promulgated. The 
permission will apply where the wine was produced by the 
grower of the grapes and is still owned by him and in his 
possession and on the premises where the grapes were 
grown. Such permission will not apply where the grapes 
were crushed or the wine was produced by parties other 
than the grower, or off the grower’s premises; nor where 
the grower has parted with the title to the grapes or the 
wine produced therefrom. 

2. The permission extends only to natural wine contain- 
ing not more than 14 per cent of alcohol by volume. It 
does not extend to fortified wine. 

3. A grower choosing in accordance with this regulation 
to qualify as a winemaker must make application, accom- 
panied by a sufficient bond, within sixty days after the date 
of the approval of this regulation. After qualifying he will 
take up on his monthly reports as a winemaker, Forms 701 
and 702, all wines on hand and in process of manufacture. 

4. A grower deciding to make immediate payment of tax 
instead of qualifying as a winemaker will, within sixty days 
after the date of approval of this regulation, submit to the 
Collector of Internal Revenue such sworn statement of the 
circumstances as will enable the Collector to determine 
whether the case is within the scope hereof. If the state- 
ment shows the case not within the scope hereof, the 
Collector will notify the party to that effect. If the state- 
ment shows the case apparently within this regulation, the 
Collector will cause an inspection to be made to verify the 
allegations, and determine the amount of the wine and the 
alcoholic content. If the report justifies, the Collector will 
notify the-grower of the amount of tax due, and the grower 
forthwith will make payment of the tax, and the Collector 
will issue wine stamps in the necessary amounts and denom- 
inations to be affixed to the containers of the wine and can- 
celled. A grower thus making payment of tax on the wine 
will not be subject to special tax as a wholesale or retail 
dealer under the internal revenue laws. He will not, how- 
ever, thereby gain any immunity under any local law or 
ordinance, etc.—T. D. 4437, XII1-23-6841 (p. 20). 

Illinois Sales Tax, Deductibility——The tax imposed by the 
State of Illinois under the retailers’ occupation tax act, 
effective July 1, 1933, is deductible for Federal income tax 
purposes by the vendor who sells tangible personal prop- 
erty at retail in that State. If, however, the tax is added 
to or made a part of the business expense of the vendor, or 
is otherwise used to reduce his net income, it is not deduct- 


ible separately as a tax.—I. T. 2783, XITI-21-6805 (p. 3). 


The Single Tax on Land Rent 
(Continued from page 352) 

goods imbedded in the land. It would, therefore, be 
extremely difficult for the single tax assessor to dis- 
intangle the pure land rent from the contract rent 
for tax purposes.*® One single tax advocate declares 
that the element of fertility of agricultural land 
should be entirely disregarded since agricultural rent 
is a negligible factor in the taxation of land. The 
implication is that agricultural lands would go en- 
tirely free from taxation.*t On the other hand, an- 
other follower of Henry George declares: 


Though the exigencies of business seldom require the site 
value of an improved farm to be distinguished from the 


% There is a seeming discrepancy between this statement and a for- 
mer one that land values are in the long run the capitalized value of 
the land rent. It is undoubtedly true that, in leasing a parcel of agri- 
cultural land, the tenant must pay relatively little attention to the cost 
of buildings, etc., in calculating the productivity of a farm; but, prac- 
tically, as we have shown, productivity of farm land today is a complex 
of sae, other elements than the ror some tag a alone. 

41C, B. Fillebrown, ABC of Taxation, Ch. 


July, 1934 


value of the improvements, yet it could doubtless be done 
as easily and justly as with city or mining property. Un- 
improved land attached to any farm in question, or unim- 
proved land in the nighborhood, if similar in fertility and 
location, would furnish a sufficiently accurate measure. If 
neither existed, the value for enclosure of the contiguous 
highway would always be available. The objection that the 
value of land cannot be distinguished from the value of im- 
provements is among the most frivolous of the objections 
that have been raised to the single tax.” 

It is difficult to see how the writer just quoted can call 
this objection frivolous. While it may be true that 
the “exigencies of business seldom require the site 
value of an unimproved farm to be distinguished 
from the value of improvements,” the exigencies of 
the single tax will require such a distinction to be 
made; and the facts in the case as already presented 
show clearly that the difficulties in the way of separa- 
tion are very real ones. 

The writer last quoted also confidently asserts that 
the expense of assessment of land and the collection 
of taxes would be much less than under the present 
system.—‘It is easier to assess fairly and easier to 
collect fully ; the machinery of assessment and collec- 
tion would be simpler and cheaper, and it would not 
enable tax payers to collect the tax with profits upon 
it from ultimate payers.” ** This rather confident 
assertion, unsupported by facts or arguments brings 
to our attention another practical aspect of the prob- 
lem which must be carefully considered—namely, the 
question of securing competent assessors. It is quite 
unlikely that, under a single tax regime, we would 
have any less difficulty in securing a more competent 
body of assessors than we have today. It is a well 
known fact that the most serious problem faced in 
connection with the taxation of real estate is that 
of securing competent assessors. Indeed, we can 
safely posit the proposition that if we could reform 
our assessment machinery, we should go far toward 
removing the evils of which the followers of Henry 
George complain, without resorting to their remedy 
with all its economic and fiscal defects. 

One other proposition in respect to assessments 
must be noted. The single tax advocates confidently 
declare that the single tax on land would reduce the 
farmer’s taxes because his improvements would be 
exempt, and because “his land is at present assessed 
at nearly twice its unintproved value, while town and 
city land is often valued at less than one half its 
actual value, thus subjecting him to a more than 
four-fold disadvantage.” ** Recent statistical field 
studies do not support this statement. For example: 
In Virginia, assessments in 1914 show that, on the 
average, urban property was assessed at a higher 
percentage of true value than rural property. In IIli- 
nois, 1924-28, the assessment ratio was higher for 
farm lands than for city real estate. In Kansas, 1913- 
1922, farm land was in general assessed at 65.6 per 
cent and city real estate at 73.3 per cent of true value. 
In Iowa, 1931, urban property was assessed at a 
higher ratio, while Wisconsin, Minnesota, and Ne- 
braska had lower urban ratios; in Minnesota there 
was little difference between the rural and urban 
ratios, while in Wisconsin and Nebraska the differ- 
ence was more marked. Statistical evidence also 


~ 8 Loui ouis Post, The Taxation of Land Values, p. 91. 
3 Idem. p. 57. ‘ a 
4 C, B. Fillebrown, A Single Tax Handbook, p. 155. 
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shows great discriminations among counties in the 
same state. In Indiana, for example, in 1916, the 
variations ran from 22.53 per cent to 59.49 per cent 
of true valuation. There is no statistical evidence 
whatever to bear out the statement that farm prop- 
erty is generally and excessively overassessed as 
compared with urban real estate.*® 


VI. Economic and Social Effects of the Single 
Tax on Land 


EFORE we can consent to the abolition of the 

present diversified forms of taxation, and substi- 
tute a tax on land alone, we must be sure that the 
economic as well as the fiscal effects of the single tax 
will be more beneficial than the conditions under 
the present system. Within the limits of this essay, 
we can select for discussion only one or two of the 
most important problems involved. 


1. The single tax and the tenant. The followers of 
Henry George confidently assert that while the ten- 
ant’s land rent would not be affected, his house rent 
would be reduced by the amount of the tax. The 
experience of many of our cities shows that this 
statement is not always true. In. New York City, 
for example, the municipality exempted new apart- 
ment houses from taxation on the assumption that 
if the owners or lessees of land would improve it by 
constructing modern dwellings, house rents would 
decline. But such has not been the case if one is 
to judge by the strong agitation in that city against 
continued high rentals. Likewise in Pittsburgh, 
competent observers declare that tax exemption of 
buildings has not resulted in lower rentals.** 

2. The single tax and home ownership. It is con- 
tended that a single tax on land would benefit the 
poor man by enabling him to own his own home. 
It is difficult to see how this could be the case. It 
would not be any easier than under present condi- 
tions for the poor man to own his home, because he 
could not get land any cheaper if he wanted to buy 
a building site. He would be compelled to turn over 
the entire ground rent to the state whether he built a 
house or not—which plainly means that he could not 
use the most desirable land on which to erect a mod- 
est dwelling suitable to his purse and needs. 

3. The single tax and the improvement of land. 
Henry George contended that the imposition of a tax 
on land rent would compel the land owner either to 
improve his land or to sell it to some one who would 
improve it or else have it confiscated by the state. By 
compelling the land owner to improve his land there 
would be a tremendous impetus in building; wages 
would rise by at least fifty per cent’and industrial 
depressions would forever disappear. This argument 
obviously rests on the assumption that the blame for 
non-improvement of land rests upon the landowner 
who wilfully and wantonly withholds it from use. 
But, it is not generally true, from the standpoint of 
practical experience, that owners of land refuse to 
improve it because of the expectation of greater value 
to come. In the majority of cases, landowners make 
no improvements because there is no demand for 
such improvements. For example, in New York 
By, Pp, Jensen, Property Taxation in the United States, Ch. XII. 


3°, F. Daume, The Graded Tax on Buildings, Proceedings of the 
National Tax Conference, 1929, p. 148. 
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City, Fifth Avenue, from 34th Street to Central Park 
and 59th Street, has been transformed during the 
past thirty years; and in Broadway, the old one or 
two story structures between 42nd and 59th Streets 
are rapidly giving place to structures of concrete 
and steel. Could the landowners have been forced to 
do this thirty or forty years ago through the imposi- 
tion of a single tax on land rent? Obviously not. 
The main reason why improvements were not made 
in the majority of cases is because there was no 
effective demand for such improvements. 


VII. The Single Tax in Practice 


HE FOLLOWERS of Henry George have re- 

cently pointed to Pittsburgh as an example of the 
achievements of a single tax on land; but here again 
we have a partial truth. Asa matter of fact, the land 
tax in Pittsburgh is used only for meeting the ex- 
penses of the general municipal administration, while 
the general property tax is still used for the support 
of the city schools. The graded tax plan, as it is 
called, does not involve complete exemption of build- 
ings; but the rate since 1925 has been one half the 
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rate on land. It would be difficult however to attrib- 
ute the increase in the number of buildings in Pitts- 
bugh during the period between 1920 and 1929 to 
the new tax plan in as much as many other cities 
without such a plan had a much greater per capita 
amount of building construction. The city had no 
marked advantage over other cities; it merely partici- 
pated in the general prosperity of the entire country.*’ 

Some thirty years ago the city of Vancouver, Brit- 
ish Columbia, followed by other cities in western 
Canada adopted a policy of taxing land rentals alone. 
With few exceptions the policy of exempting im- 
provements and confining municipal taxation to the 
unimproved value of the land is to be attributed in 
a large measure to the popular desire for a system 
of taxation which would place the tax burden on the 
land speculators and the absentee landlords. It must 
be kept in mind that neither in Vancouver nor in any 
other part of western Canada, was the single tax in 
complete operation. For example, in Vancouver, 
liquor licenses, and business licenses were used, while 
the provincial government raises funds from timber and 
coal leases, land sales, and personal property taxes. 

The adoption of the so called single tax principle 
by Vancouver and other Canadian cities attracted 
the interest of public financiers chiefly because the 
advocates of the single tax hailed it as a proof of the 
truth of the principles of Henry George. What hap- 
pened in Vancouver can best be shown by a quota- 
tion from an impartial observer: 

As land value inflation was the source of revenue, so 
the revenue was spent in the promotion of further infla- 
tion. . . . In every direction (in western Canada) pave- 
ments and sidewalks were extended, public utilities 
constructed, and improvements carried out in anticipation 
of the remote and uncertain needs of a still unfeatured 
future. Then, in 1913, came hints of the need of 
caution, followed by financial stringency and a rude awak- 
ening. Real property values generally, and land values 
in particular, were seen to shrink with amazing rapidity. 

Real estate now became an undesirable and burden- 
some liability. Taxes based on the inflated assessments 
remained unpaid. Vancouver City practically con- 
fessed its inability to enforce payments. No tax sale was 
held by the city between 1909 and 1919. . . A tax sale 
held last year, covering all lands on which taxes were 
in arrears to the end of 1915 has somewhat improved the 
situation. . Vancouver’s experience in this respect was 
not singular. Generally speaking, throughout the 
municipalities of the three provinces (British Columbia, 
Saskatchewan and Alberta) where the single tax experi- 
ment has been tried, the experience has been the same: 
a hasty adoption of the single tax policy during the years 
of real estate inflation, followed by the rapid contraction 


and disappearance of land values in 1913-14, and the accu- 
mulation of tax arrears and public debts.® 


As a result of these fiscal difficulties there has been 
a decided movement against the single tax in west- 
ern Canada and in favor of a broader tax base. For 
example, a special report on assessment and taxation 
in Alberta in 1921, signed by the mayor and city 
commissioners of Edmonton, declared the single tax 
to be a complete failure and pointed out that, “the 
nearer a city—in western Canada—went toward the 
adoption of the single tax, the greater is its financial 
difficulties today.” Since 1922, the cities have broad- 
ened the tax base by including buildings and im- 
provements, business taxes, and income taxes.*® 





31 Thid, p. 147. , 

3% A, B. Clark, Recent Tax Developments in Canada, National Tax 
Conference, 1920, p. 49. 

% National Tax Conference, 1922, pp. 86-105. 
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VIII. Summary and Conclusions 


HE FIRST criticism of the advocates of the 

single tax doctrine is that they have generally 
refused to modify any statements or propositions 
made by Henry George a half century ago, forgetting 
that statements and arguments that may have had 
some basis in fact at that time no longer have any 
merit on account of the radical changes in economic 
and social conditions since that time. For example, 
when Henry George wrote Progress and Poverty, 
there was a mere beginning of the development of 
the modern, complex corporate business structure; 
the use of incomes as a source of public revenues was 
practically unknown in the United States; and the 
general property tax was still the common source of 
state and local revenues. 

The second criticism relates to the use of the single 
tax alone as a source of public revenue. No one will 
deny that the present plan of evaluating land for tax- 
ation is in most communities in the United States 
largely unscientific, haphazard, and archaic. Neither 
will any one deny that it may be desirable, if pos- 
sible, to evaluate land through capitalizing the land 
rent, but present economic conditions preclude the 
immediate realization of this alleged ideal. Like- 
wise, few public financiers will deny the justice of 
the claim that the owners of land sites who profit 
through the rise in land values should share the so- 
called unearned increment with the state. But the 
public financier does deny the justice of singling out 
the land owner alone as the sole bearer of the tax 
burden. 

The third valid criticism is that the plan of taxing 
land alone is defective from, the point of view of 
adequacy, universality, and equity. The great mass 
of modern diversified incomes, unrelated to land 
ownership or use—undreamed of when Henry 
George wrote his Progress and Poverty—cannot be 
excluded from the assessment rolls without violating 
every canon of justice in taxation. We are forced 
to conclude therefore that the plan of a single tax 
on land alone is neither ideal from the standpoint of 
justice in taxation, nor is it practicable from the 
standpoint of fiscal administration. 


Step Reorganizations 
(Continued from page 361) 


11. The prudent practitioner will approve only 
transactions in which each step severally and the 
transaction as a whole complies with the reorgani- 
zation sections. 

Admitting that the Treasury, the Board, and the 
Courts have had no easy problem in construing the 
reorganization statutes, it is submitted that the rules 
developed by the decisions could be more consistent 
and logical. 

It is discouraging to read from one Board decision 
a quotation like the following :® 

The Board has repeatedly had before it questions involv- 
ing the substantive effect to be given formal acts in which 
transactions affecting tax liability are clothed, and has 
followed the principle enunciated by the Supreme Court in 


United States v. Phellis, 257 U. S. 156, that “in such matters 
what was done, rather than the design and purpose of the 


8 Ralph J. Chandler Shipbuilding Company v. Commissioner, 22 B.T.A. 
5 (NA. X-2 C. B. 83). 
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participants should be the test.” In numerous instances 
full recognition has been given to formal, though circuit- 
ous steps taken by taxpayers in financial transactions where 
the results so attained might have been more simply or 
more directly achieved in another manner. 

and then to examine another case and read a quota- 
tion like this :®° 

We hold that as to this taxpayer these several related 
transactions were in effect one transaction and the methods 
used or forms adopted to effect the result agreed upon 
were not material, the taxability of this petitioner being 
determined not by the form, but by the result. 

In stating in one breath that form may not be dis- 
regarded and in the next breath that substance must 
predominate, what the Board and the Courts appear 
to be doing is to be regarding the substance of the 
form. 

It is true that such a flexible rule enables the 
Court and the Board to move one way or the other 
in the direction of an equitable result, but this only 
results in confusion to one attempting to mold a 
transaction to the statute. 

Very helpful would be a clear determination by the 
Supreme Court as to the test that should be applied. 

It would seem that equity would best be served 
if a broad view of each reorganization were taken 
and gain or loss recognized or not recognized accord- 
ing to the result reached by the reorganization as 
a whole. If the result falls within the reorganiza- 
tion statutes, steps, that if standing alone would 
be productive of gain or loss, would be disregarded. 
If the steps are air-tight but achieve a result that 
was not contemplated by the statute, gain or loss 
would be recognized. 

Too legalistic a viewpoint should not be taken in 
respect of the statute. Otherwise, the framing of 
reorganizations, and not all reorganizations are big 
deals, will require the same high technique and pure 
rationalization that pleading required before the 
adoption of the codes. 

There will be difficulties, of course, in the admin- 
istration of such a simple formula, a formula perhaps 
too simple for the most complicated of tax situa- 
tions and tax laws. Many exceptions would of 
necessity develop but certainly with less conflict than 
is now apparent in the decisions.” 

Perhaps, the chief difficulty in applying such a 
formula would lie in determining the commencement 
of the reorganization and the place where it became 
complete. But the Board and the Courts ought to 
be able to ascertain where the taxpayer started and 
what was finally accomplished.” 

The purpose of the statute should not be forgotten. 
It is to exempt from immediate taxation certain re- 
sults, not certain methods. If the question of recog- 
nition of gain or loss is to be answered from the 
standpoint of the methods used in accomplishing a 
result rather than from the standpoint of the result 
accomplished, the purpose of the statute is not served.” 





° George G. Moore v._ Commissioner, 19 B.T.A. 364.* 

Under such a view it would not be possible to consider Section 112 
applicable and Section 113 inapplicable to the same situation. 

One qualification immediately occurs, but perhaps the qualification 
could be more logically covered in the statute. The problem where the 
assets of an individual or partnership business are transferred to a new 
corporation for stock or securities, and new money is invested in the 
stock or securities of the new corporation by others, jis covered in the 
text under the heading ‘‘New Money Reorganizations.” In this kind of 
a case, it would not seem that gain or loss should be recognized, even 
th iough after the completion of the reorganization, statutory control does 
not remain in the old owners of the enterprise. 
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‘The New Kentucky Gross Sales Tax 
(Continued from page 355) 


2. Anattempt is made in section 11 to prevent any 
proceeding to restrain or delay collection of the tax. 
It is explicitly provided that any aggrieved taxpayer, 
if found to be such by court of last resort, shall have 
the payments he has made refunded in preference to 
other claims against the State Treasury. 

3. While a general repealing clause is inserted in 
section 16, it is explicitly set out that the Gross Sales 
Tax Act of 1930 is not repealed unless a court of last 
resort determines that this act could not be made 
effective without repealing the 1930 act. 

4. Sections 17 and 18 make the provisions of the 


statute severable and provide that the act shall be- 
come immediately effective.’ 








72 In cases where the steps conform to, but the result is not within 
the statute, a considerable period of time might be allowed to elapse 
between the several steps. In such cases, especially where the steps 
occur in different tax years, it would be difficult to determine the extent 
of the transaction. However there would probably not be many trans- 
actions which could be so split. 

8 These paragraphs in conclusion were written prior to the promulga- 
tion of the decision in Ballwood Company v. Commissioner, 30 B.T.A. 
644, discussed in the text. It is noted that under the theory here 
contended for, the same result would be reached in the Ballwood case 
as was reached by the majority of the Board under a different theory. 
It should be further noted that the same theory contended for here is 
the theory of Adams in his special concurring opinion. 


1'As set out above the effective date of the act has been deferred 
by executive order. 
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Significant Decisions of the Board 
of Tax Appeals 


Awards by Mixed Clairhs Commission for Ship Sunk by 
German Submarine—“Involuntary Conversions” Provisions 
of 1928 Act Held Inapplicable—In 1917 the petitioner’s 
steamship was sunk by a German submarine, and during 
the same year the petitioner recovered proceeds of insur- 
ance in excess of the cost basis of the steamer, reporting 
in its return for that year the gain so derived. Petitioner 
took no steps toward replacement of the ship, to acquire 
control of a corporation owning such replacement ship, 
or to establish a replacement fund out of the insurance 
money. In 1926 an award was made petitioner by the 
Mixed Claims Commission.on account of the destruction 
of the ship. On June 30, 1928, and before any payment 
on account of the award, petitioner contracted for two 
new ships, the combined capacity being in excess of that 
of the original ship. In August, 1928, certain payments 
were made on account of the award, which payments peti- 
tioner applied on its books to the cost of the new steamers. 
It is held that petitioner does not come within the pro- 
visions of Section 112 (f) of the Revenue Act of 1928, 
providing for special tax arrangements in the case of “in- 
voluntary conversions,” but must report the payments so 
received as gain.—IlVilmore Steamship Co., Inc., v. Commis- 
sioner, Dec. 8590 [CCH]; Docket No. 53297. 

Cemetery Mausoleum Perpetual Maintenance Reserve 
Charges, Deductibility—A cemetery corporation sold mau- 
soleum crypts under terms contained in its deeds obligat- 
ing it to “perpetually maintain in good order the space 
above described,” without expense to the purchaser. In 
order to provide for such perpetual maintenance, the 
petitioner created a reserve account into which it depos- 
ited 10 per cent of all sales receipts for crypts sold. Peti- 
tioner may not treat such deposits as allowable reserve 
charges and deduct them from its current income in the 
year made, as the setting up of the reserve fund was a 
voluntary act as distinguished from trust funds required 
by the sales contract. Acacia Park Cemetery Assn., 27 B. 
T. A. 233, followed.—Fairmont Cemetery Assn. v. Commis- 
sioner, Dec. 8568 [CCH]; Docket Nos. 55570, 63753, 70639. 

Corporate Distributions Taxable as Dividends.—Declara- 
tion of a preferred stock dividend (in 1924) by a corpo- 
ration and its later (1926, 1927, and 1928) redemption, 
under the facts here disclosed, was “essentially equivalent 
to the distribution of a taxable dividend” within the mean- 
ing of Sections 201 (g) and 115 (g) of the Revenue Acts 
of 1926 and 1928, respectively, “* * * from the evidence 
of record it is reasonably clear that there was a ‘unified 
plan’ to distribute the surplus of the corporation ‘and 
that this plan continued over the interval during which 
the stock was outstanding so that the issuance and re- 
demption are related to each other as a part of that plan.’ 
* * * The petitioners advance the argument that these 
redemptions were not equivalent to an ordinary dividend 
because they were not pro rata among all of the stock- 
holders and also because the company did not have funds 
‘available or in sight’ with which to pay the $300,000 in 
April 1924, when the distribution was made. Even assum- 
ing that an equal distribution is an essential part of an 
ordinary dividend, we are of the opinion that the statute 
spares us the burden of finding that all of the elements 
of such a dividend are present. All that we need find 
under the statute is that there has been a cancellation 
or a redemption and that the ‘distribution and cancella- 
tion or redemption’ were ‘at such time and in such man- 
ner’ as to make them ‘equivalent’ to a taxable dividend. 
The word ‘equivalent’ is defined in Webster’s New Inter- 
national Dictionary (1921) to mean ‘Equal in worth or 
value, force, power, effect, import, and the like; alike in 
significance and value; of the same import or meaning.’ 
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Respecting the argument that there were insufficient funds 
* * * the most cogent answer * * * is the fact that 
ultimate payment was in fact contemplated, as we have 
already found, and that payment was actually made.”— 
Leopold Adler et al.* v. Commissioner, Dec. 8596 [CCH]; 
Docket Nos. 49913, 49914, 49922-49926, 52630. 

Depletion and Valuation of Mineral Deposits.—(1) Ar- 
ticle 228, Regulations 74, prohibiting revaluation of min- 
eral deposits whose value as of the basic date has been 
determined and approved, except in case of misrepresenta- 
tion or fraud or gross error as to any facts determinable 
on the basic date, has no application to and is not bind- 
ing in a proceeding before the Board involving the rea- 
sonableness of an allowance for depletion and the value 
of the property on the basic date. It was incumbent on 
the petitioner to establish the value by evidence before 
the Board. “Article 228 was probably intended to be only 
an administrative rule for the guidance of subordinates of 
the Commissioner and of taxpayers in their negotiations 
with the Commissioner. The construction of this article 
which this taxpayer contended for would make a value 
once determined by the Commissioner res judicata, not 
only in the office of the Commissioner, but also in the 
Board and the courts, would prevent review of the Com- 
missioner’s determination by the Board and the courts 
except upon a showing of misrepresentation or fraud or 
gross error as to a fact determinable on the basic date, 
and would permit the Commissioner to completely emascu- 
late the provisions granting to taxpayers the right of 
appeal to the Board. If the Commissioner ever intended 
Article 228 to have any such effect, then he has attempted 
to exceed his power and to go beyond the purpose of a 
regulation in a vain attempt to repeal the provision of 
the act, Merritt v. Cameron, 137 U. S. 551, and to substi- 
tute for it a different provision of his own.” The Board 
rejects the conclusion reached by the District Court in 
Boyne City Lumber Co. v. Doyle, 47 Fed. (2d) 772. 

(2) Witnesses, without knowing the content of a sand 
deposit on March 1, 1913, but knowing that shortly before 
that time petitioner had granted an exclusive privilege to 
remove sand for five years upon payment of a fixed price 
per carload as removed, testified as to the fair price to 
pay for each carload removed, without attempting to value 
the deposit as a whole. Such testimony does not war- 
rant the conclusion that the value of the deposit as a 
whole was the fair price per carload multiplied by the 
number of carloads in the reserve; and, if it was given 
with the intent that such conclusion should be drawn, it 
is not persuasive when considered with evidence indicat- 
ing that probably not more than one-tenth of the reserve 
could be removed over the life of the contract and that 
the petitioner probably would have accepted and could 
have obtained for its property in cash much less than 
the value claimed, and the testimony of another witness 
supporting the respondent’s lower valuation.—Cape Henry 
Syndicate v. Commissioner, Dec. 8575 [CCH]; Docket No. 
69834. . 

Lansdon and Morris concur in the result, but dissent on 
that part of the opinion which discusses regulations. 

Depreciation of Building Erected on Leased Land.—Pe- 
titioner acquired a lease of land having a term of 21 years 
and the privilege of renewal, and erected thereon a build- 
ing at its expense, which the respondent determined had 
a useful life of 40 years, and allowed depreciation deduc- 
tions at the rate of 2% per cent per annum. It is held 
that the respondent’s determination must be sustained in 
the absence of evidence that the probable useful life of 
the building to petitioner was shorter than the period 
determined by the respondent. “The Bonwit Teller [Bon- 
wit Teller & Co. v. Com., 53 Fed. (2d) 381] case did not 
involve the facts we have here. In that case the improve- 
ments on the leased premises were made by the lessor 
at its expense, the lessee paying only interest on the cost 
of construction. Thus the lessee had no capital invest- 
ment in the building to exhaust. The question before the 
court, in so far as the lessee was concerned, was whether 
the March 1, 1913, value of the lease should be exhausted 
over the original term of the lease or such term plus the 
possible renewals. When a case arose in the same court 


* The proceedings of the following petitioners are consolidated here- 
with: Hannah G. Adler; E. S. Epstein; Henry C. Grouse, E. S. Epstein, 
and Jacob Gazan, Executors, Fstate of Louis E. Grouse, Deceased; 
Hugo I. Frank; Melvin L. Adler; and Samuel G. Adler. 
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involving similar facts and the same question as we have 
here the court did not base its decision on the Bonwit 
Teller case, but examined the evidence to determine what 
constituted a reasonable allowance for exhaustion of the 
portion of the building cost borne by the lessee. 379 
Madison Avenue, Inc. v. Commissioner, 60 Fed. (2d) 68. 
That the court did not overlook its earlier Bonwit Teller 
decision is shown by the citation of the case on another 
question decided, and this is persuasive that it did not 
intend in the Bonwit Teller case to lay down an arbitrary 
rule to be applied to all cases of exhaustion on leased 
property. * * * The facts and the question here are 
the same as in 353 Lexington Avenue Corp., 27 B. T. A. 
762. In that case we pointed out that there is no re- 
quirement in the statute that the cost of a leasehold and 
the cost of improvements should be exhaustible over the 
same period. * * * Where the respondent has made 
a determination of what constitutes a reasonable allow- 
ance, that determination on the presumption of correct- 
ness must prevail in the absence of sufficient evidence to 
establish error.”—Poly Holding Corp. v. Commissioner, Dec. 
8598; Docket No. 74254. 

Trammell and Van Fossan dissent, without written opin- 
ion. Adams dissents, with opinion to the effect that the 
petitioner should be permitted to take as an allowance 
for depreciation an aliquot part of the cost of the im- 
provements over the unexpired term of the original lease. 
Lansdon and Seawell agree with this dissent. 

Depreciation Rates on Ships.—Depreciation rate of cer- 
tain cargo ships operating between New York and South 
Africa determined at 4 per cent and another, freight and 
passenger, equipped with two Sun-Doxford Diesel engines, 
at 34% per cent. “We have considered with great care 
all of the evidence and find it impossible to sustain the 
Commissioner’s determination. Thirty-three and one-third 
years is, as shown by this record, longer than anyone 
could reasonably expect these ships usefully to last. It 
would be exceptional if they should do so, and the depre- 
ciation rate should not be based on an extraordinary 
possibility. On the other hand, the facts and circum- 
stances shown by the evidence indicate that the 20-year 
life predicted by some of the petitioner’s witnesses is 
probably too short. * * * Our own conclusion, from 
the evidence, is that a reasonable depreciation allowance, 
sufficient to include obsolescence, should be measured by 
a useful life of 25 years for all of the petitioner’s ships 
except the City of New York, and that the useful life of 
the City of New York should be taken at 28% years. On 
these periods, the straight-line annual percentage rate 
which should properly be used is 4 per cent upon the 
Eastern Glen, Eastern Glade, West Isleta, West Cawthon, 
and Chincha, 3% per cent upon the City of New York.”’— 
American South African Line, Inc. v. Commissioner, Dec. 
8570 [CCH]; Docket Nos. 62955, 68830, 70701. 

Life Insurance Companies—Tax Liability—(1) Life in- 
surance company occupying space in its own building 
must include in income for 1925-1929 the rental value of 
such space as a prerequisite to the deduction of expenses 
relating to such building. Helvering v. Independent Life 
Ins. Co., decided by the Supreme Court on May 21, 1934 
followed. 

(2) Deduction for depreciation on the furniture and 
fixtures of a life insurance company should be limited to 
those used in its investment department. Rockford Life 
Ins. Co, v. Commissioner, decided by the Supreme Court on 
May 21, 1934 followed. 

(3) Life insurance company is not entitled to a deduc- 
tion for losses or bad debts under the 1928 Act. Advances 
made to tenant farmers prior to the taxable year (1928) 
for living expenses, seed, plowing, etc., on the facts, gave 
rise to losses, and are not deductible as “taxes and other 
expenses paid during the taxable year exclusively upon 
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or with respect to real estate owned by the company” 
as contemplated by Section 203 (a) (6) of the 1928 Act.— 
Southland Life Insurance Co. v. Commissioner, Dec. 8591 
[CCH]; Docket Nos. 28702, 31565, 41258, 55658, 63709. 


Trusts.—(1) Petitioner not taxable on income of a certain 
trust. The petitioner and his wife, residents of California, 
jointly executed a declaration of trust on June 24, 1926, 
which acknowledged receipt from the petitioner of cer- 
tain certificates of stock which are assumed to have been 
the property of the community. The declaration of trust 
further provided that in the discretion of the trustees (the 
grantor and his wife), the income or principal thereof 
should be devoted to, or accumulated for, charitable pur- 
poses and for the further purpose of paying an annuity 
to his wife if she survived him. There was reserved to 
the grantor and his wife, jointly, the power of amend- 
ment or revocation and also reserved to a third person, 
not a party to the declaration, the individual right of 
amendment or revocation. The trust thus created is a 
valid charitable trust under the laws of California, and 
the income therefrom is not taxable to the petitioner under 
the provisions of Section 219 (g) of the Revenue Act of 
1926. The Board holds that the trust was not revocable 
under the law, since it could only have been revoked in 
1927 by the petitioner in conjunction with his wife or by 
the third party acting alone, and the wife was an adverse 
interest. She was no less a beneficiary (and an adverse 
interest), because her interest in the trust was contingent 
upon her surviving her husband. Nor did the fact that 
petitioner could revoke the trust alone after the death 
of his wife affect the tax liability for 1927, she being then 
alive. The Board in construing California law holds that 
the wife was not a “grantor” within the meaning of Sec- 
tion 219 (g) as she conveyed no property right for the 
reason that the property conveyed was the separate prop- 
erty of the husband. 

(2) “Donations” by petitioner to trust of his own creation 
and which might be appropriated to use of grantor not de- 
ductible. “Here,” says the opinion, “we are not concerned 
with the fact that the petitioner alone does not possess 
the right to revoke the trust, but are concerned with the 
question whether the trust itself was ‘organized and op- 
erated exclusively’ for charitable purposes, ‘no part’ of the 
net earnings of which may inure to the benefit of the 
petitioner. We can not hold that it was so organized or 
is sO operated where under the provisions of the trust 
instrument at least a part of the income may be appro- 
priated to the private use of the very individual who made 
the so-called donations.”—IlV. L. Honnold v. Commissioner, 
Dec. 8573 [CCH]; Docket No. 55211. 

Van Fossan, Matthews, and Adams dissent without written 
opinion. 

Assignor of Trust Fund Income Held Taxable Thereon.— 
In 1923 petitioner’s mother created a trust, the income 
from which was payable to the petitioner and her brother 
in equal shares. In 1927 the brother became involved in 
marital difficulties and by an agreement between the 
mother, the petitioner, and her brother the trust instru- 
ment was altered so that all the income thereof was pay- 
able to the petitioner, the petitioner agreeing, however, by 
written agreement formally executed, to pay over half of 
such income to her brother. The agreement remained 
in effect during 1930, and the trust income was deposited 
by the trustee in a joint bank account for the petitioner 
and her brother, and each withdrew his or her approxi- 
mate share. The petitioner returned all of the income of 
the trust fund as her own for 1929, but returned only 
one-half thereof for the year 1930, the brother failing to 
return as his own the other half. It is held that the peti- 
tioner was taxable in 1930 upon the entire income of the 
trust fund—Grace H. Crawford v. Commissioner, Dec. 8583 
[CCH]; Docket No. 73216. 


Capital Gains Under the Revenue 
Act of 1934 
(Continued from page 341) 


pays a tax of $4,000 instead of the original $5,000. 
The very same thing happens if the stock does not 
move at all by December 2, 1934. 
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It is difficult to see how Mr. “A” could possibly 
lose on a transaction of this type, and it would seem 
that anyone with a stock held less than ten years 
which shows a profit and which can be readily bor- 
rowed can engage in such a transaction. And not 
only do the possibilities of loss seem non-existent, 
but the possibilities of gain include eliminating the 
tax entirely on his secured profit, and even the reduc- 
tion or elimination of the tax on other profits have 
nothing to do with the transaction. 

It would seem, then, that, in removing the loop- 
hole with respect to losses which was contained in 
the House bill, the Senate opened up a very fascinat- 
ing one with respect to gains. We might conclude, 
therefore, that the capital gains problem is still a long 
way from its final solution. It seems fairly evident 
that the weakness in the present attempt is one that 
will accompany any method that involves the setting 
up of arbitrary periods of time which materially 
affect the taxability of a gain or the deductibility of 
aloss. If capital gains must be taxed, the most prac- 
tical method, even though not theoretically perfect, 
still appears to be to impose a flat nominal rate on 
net gains regardless of how long the property has 
been held. It is believed that this would effectively 
remove the challenge which present and previous 
laws offer to taxpayers to time sales and otherwise 
distort normal business transactions. And such 
practices constitute what is probably the outstanding 
evil in the entire system. 


The Citation System for Federal Statutes 


N THE citation of Federal statutes a reference 
system is used similar to that in the case of court 
decisions. Commonly, however, Federal laws 

are designated by their short titles—“Revenue Act 
of 1932,” “National Industrial Recovery Act,” etc.— 
but courts and law digests usually cite the perma- 
nent reference volume in which the law can be found. 
For example, a recent court decision cited Section 302 
of the Revenue Act of 1926 as “44 Stat. 14; 26 
U. S. C. A., Section 1094.” To perceive the sig- 
nificance of such a citation, an understanding of the 
system by which Federal laws are incorporated into 
permanent reference volumes is helpful. 

Bills (proposed laws) before Congress are desig- 
nated by symbols! and numbers. For instance, the 
pending Revenue Bill of 1934 is identified as “H. R. 
[House of Representatives] 7835.” A bill originat- 
ing in the Senate would be designated by the initial 
“S.” [Senate] followed by the number. This symbol 
is carried by the bill until it becomes a law, when, 
being a public law as distinguished from private laws 
which Congress also passes, it would be designated 
as “Public No. —, 73rd Congress,” (an Act number 
then being given to it). At that time it is necessary 
that it become a part of some permanent volume 
which may be cited when the law is referred to. 





tUS. Res.,” “S. J. Res.,” “H. Res..” and “H. J. Res.,” meaning 
respectively, Senate Resolution, Senate Joint Resolution, House Resolu- 
tion, and House Joint Resolution, are used to designate certain types ol 
legislative measures not pertinent to this discussion, 
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Compilations of Federal Laws Used for 
Reference Purposes 


N 1875 the Government published a volume desig- 

nated as Revised Statutes of the United States, 
and a second edition was published in 1878, after 
which numerous supplements were added. To dis- 
tinguish these successive compilations became so 
inconvenient that other means have been devised to 
make these laws available in compact and readily 
accessible form. Citations are still made to the Re- 
vised Statutes, usually by the symbol “R. S.” pre- 
ceding the section number. Parallel reference tables, 
hereinafter explained, show how a given section of 
the Revised Statutes may be located in the United 
States Code or United States Code Annotated. 


Statutes at Large 


In an example above, mention was made of a court 
citation “44 Stat. 14.” This reference is to Volume 44 
of the United States Statutes at Large, page 14. The 
Statutes at Large represent all the laws enacted in 
a given session of Congress. They are analogous 
to the Session Laws of state legislatures. The pres- 
ent Congress is the 73rd, and its laws will comprise 
Volume 48 of the Statutes at Large. Thus, one way 
of referring to the pending Revenue Bill when passed 
will be “48 Stat.,” followed by the page number. If 
this were the only system of reference available, it 
would be necessary, in order to cite or find a given 
law, to know the year of its enactment and the vol- 
ume of the Statutes at Large in which it is con- 
tained, since each volume contains only the laws en- 
acted by a given Congress. Inasmuch, moreover, 
as many laws in early volumes of the Statutes at 
Large have since been repealed or have been of a 
temporary nature and have expired by the terms of 
their enactment, it became desirable to have some 
type of compilation which would make available the 
laws existing and in force, without making it neces- 
sary to have all volumes of the Statutes at Large 
containing laws not in force as well as those still 
in effect. 


The United States Code 


To make available a complete compilation of exist- 
ing Federal statutory law, the United States Con- 
gress, on June 30, 1926, enacted a codification of 
Federal laws “general and permanent in their na- 
ture” in force on the 7th day of December, 1925. 
This was designated as “The Code of Laws of the 
United States of America,” and it was provided that 
this Code might be cited as “U. S. C.,” which is one 
of the ways in which the courts cite a Federal statute. 

The Code is divided into 50 titles, all the then 
existing laws being embraced by codification under 
some one of those titles. The titles are designated 
by number and are divided into chapters (sometimes 
also subchapters), and sections. Internal Revenue 
is Title 26; Agriculture, Title 7; etc. Each title con- 
tains all the laws relating to the subject of that title. 
Thus, in the last supplement to the Code (explained 
below) the gift tax appears under Title 26 (Internal 
Revenue), Chapter 4. It should be noted that the 
sections of the Code do not have the same number 
as the sections of the law. For instance, the gift 
tax commences at Section 501 of the 1932 Act but 
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that section is designated as Sec. 550 of Title 26 of 
the Code. The reason for this is that the Code repre- 
sents the arrangement of the laws in the sequence 
in which Congress desired them to appear in that 
Code and, consequently, in numbering the sections of 
the Code consecutively under such arrangement, 
they would not necessarily have the same numbers 
as the sections of the law in which they were orig- 
inally enacted. 

It is further provided by law that there shall be 
prepared and published, under the supervision of the 
Committee on Revision of the Laws of the House of 
Representatives, a “supplement for each session of 
the Congress to the then current edition of the Code 
of laws of the United States, cumulatively embrac- 
ing the legislation of the then current supplement 
and correcting errors in such edition and supple- 
ment.” The last cumulative supplement is No. 7 
which was printed by the Government Printing 
Office in 1933. Provision is also made by law that 
new editions of the Code shall not be published 
oftener than once in five years. There has been no 
revision of the Code proper since its original enact- 
ment in 1926. 

It is noteworthy that the Code represents only 
laws of a general and permanent nature. The Rev- 
enue Acts of 1918 and 1921, not being in force at 
the time when the Code was enacted in 1926, do not 
appear as a part of the Code, but the 1924 Revenue 
Act, which was in effect at that time, is included. 
Likewise, the present temporary taxes, such as the 
taxes on electrical energy and checks and other mis- 
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cellaneous taxes, which will expire in a year or two, 
are not included in the supplement since that, too, 
contains only laws of a,general or permanent nature. 
Therefore, such laws could be located only by refer- 
ence to the Statutes at Large and they are so referred 
to by the courts. 

A reference to “U. S. C.” would be a reference to 
The Code of Laws of the United States of America 
as above described. The law provides that where a 
law is contained in a supplement it may be cited as 
“U.S. C. Sup. —.” Therefore, in citing Sec. 501 of 
the Revenue Act of 1932, which appears in Supple- 
ment VII, the citation would be “26 U. S. C. 
Sup. VII, Sec. 550,” meaning that Sec. 501 appears 
in Title 26 of Supplement VII at Sec. 550. 

Sometimes a court opinion refers to a law as, for 
example, “26 U. S. C. App. Sec. 955.” This refers to a 
law which is not incorporated in the Code proper but is 
in the Appendix to that volume. The Appendix in- 
cludes general and permanent laws of the 69th Con- 
gress, having become law after the 7th day of December 
1925, the date as of which laws were incorporated in 
the Code proper. 
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The United States Code carries parallel reference 
tables, supplemented by Sup. VII, showing the title 
and section in the Code corresponding to citations of 
the Revised Statutes, Statutes at Large, United 
States Compiled Statutes, and showing where sec- 
tions of the Code will be found in the Federal Stat- 
utes Annotated. The United States Code Annotated 
has a separate volume of tables showing where the 
sections of all four compilations will be found in that 
code. 


United States Code Annotated 


Instead of “U. S. C.,” a citation may be given to 
“U.S. C. A.,” which refers to United States Code 
Annotated. The latter is a private publication ar- 
ranged in the same manner as the United States 
Code, but having, in addition to law text, annota- 
tions under each section of court decisions constru- 
ing that section of the law. It is kept current by pocket 
supplements. 


Other Compilations 


Other volumes containing Federal Statutes, though 
not frequently cited now, are Federal Statutes Anno- 
tated and U. S. Compiled Statutes. The former fol- 
lows a topical alphabetical arrangement much like 
the arrangement of cyclopedias or digests. The lat- 


ter is also a topical arrangement with notes under 
each section. 


The Most Common Symbols 


The usual methods of citing Federal Laws are: 


(1) “Stat.” preceded by volume number and fol- 
lowed by page number referring to “Statutes at 
Large”; (2) “U.S.C.” or “U.S. C. A.,” which refers 
to the United States Code or the United States Code 
Annotated. : 


Business License Taxes in Florida 
(Continued from page 364) 

Fiscal Problems of the States—Chamber of Commerce of 
the United States. 

Laws of Florida, 1845-1933. 

License tax laws of thirty~five. Florida cities. 

Local Fiscal Problems—Chamber of Commerce of the United 
States. 

“Manufacturers’ Tax for the States,” Review of Reviews, 
April, 1932—G,. G. Allen. 

“Modernizing’ Virginia’s Government,” Magazine of the 
South, October, 1932—Harry F. Byrd. 

Possibilities of Income Taxes as Sources of State and Local 
Revenue, 1932—J. W. Martin. 

Public Finance, 1926—H. L. Lutz. 

Regulations 42, 43, 44, 46, 47, 71, 72; Levied by Revenue 
Act of 1932—United States Treasury Department. 
Report of the Florida Citizens’ Finance and Taxation Com- 

mittee, 1931. 
Report of the Florida State Legislative Tax Committee, 1931. 
Reports of the Comptroller, State of Florida, 1900-1932. 
Reports of the Secretary of State, State of Florida, 1920-1932. 
Reports of the State Treasurer, State of Florida, 1915-1932. 
Sales Taxes: General, Selective, and Retail—National In- 
dustrial Conference Board. 
Selective-Excise and General-Sales Taxes as Sources of State- 
and-Local Revenue, 1932—J. W. Martin. 
State and Local Tax Revision, 1932—E. C. Buehler. 
State Income Taxes—National Industrial Conference Board. 
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Statistics of Income, 1931—United States Treasury Depart- 
ment. 

“Taxation in North Carolina,” University of North Carolina 
News Letter, February 15, 1933. 

“Taxation Reform Elsewhere,” Florida Realty Journal, 
August-September, 1932. 

The Comptroller, all issues for 1932. 

“Toward a New Tax Program,” The Nation, April 27, 1932 
—E, R. A. Seligman. 


New Tax Publications 


Sales Taxes—General and Retail, compilation by Daniel 
Bloomfield, manager of Retail Trade Board, Boston Cham- 
ber of Commerce. 240 pages. Published by H. W. Wilson 
Company, New York, N. Y. Price 75 cents. 

This is an interesting compilation of material, primarily 
for debate purposes on the various types of sales taxes. 

The fore part of the book is devoted to an outline of 
affirmative and negative points, which provide a suggestive 
skeleton for the preparation of debates. This is followed 
by a comprehensive bibliography of books, articles and 
pamphlets on sales taxes which any one interested in the 
subject will find valuable for reference purposes. 

Preceding the selections of articles classified as affirma- 
tive and negative are enlightening general discussions, some 
of which have been published as magazine articles by 
specialists in the field of public finance, including T. S. 
Adams, Carl S.-Shoup, Jens P. Jensen, and Alfred G. 
Buehler. A number of other articles by economists of 
national renown are included in other selected articles. 
The contents afford material pro and con in the matter of 
types of taxes which, in so far as they can be shifted to 
consumers, are roughshod gross income imposts without 
any reasonable relation to ability to pay, having incidence 
ona large part of the gross income of those whose incomes 
are small but exempting a large part of the income of 
those in a more fortunate economic position, in that savings 
and various types of luxury spendings escape scot-free. 
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and your clients’ taxes by using 
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of the District of Columbia Bar and of the Bar of the Supreme 
Court of the United States; including a ‘Treatise on the 
Statutes, the Rulings of Internal Revenue Officials, the De- 
cisions of the Courts, and the United States Board of Tax 
Appeals with Rules of Practice, Procedure, Evidence, and 
Forms; also Chapter on Minimizing Taxes and Tax Avoid- 
ance. 


What others say of it: 

James B. Archer, formerly President of the D. C. Bar 
Association and formerly Special Assistant to the U. S. 
Attorney General: “It is a masterful work on Income, 
Estate and Excise Tax Law and Procedure by a practitioner 
of many years experience.” 

Frank J. Ehrhardt, formerly Special Assistant to the 
Atturney General: “Your work is the greatest in the Tax 
Field. It saves time of the busy Tax Counsel in the prepa- 
ration of a Brief, or an Argument, or an Opinion on any 
question pertaining to Income, Estate, Gift, or Excise Taxes. 
It is a Money-saver to the Taxpayer and a Time-saver to 
Counsel.” 

Charles F. Sanford, Attorney: “It is an outstanding ex- 
position of Income, Estate, Gift and Excise Tax Law and 
Procedure. As a compendium for professional use, and as a 
readable document for the layman, it will adorn any library.” 


In one Volume of 656 pages, bound in Fabrikoid, price 
$10.00. Order your copy now from 






JAMES CONLON, 
600 F Street, N. W., Washington, D. C. 
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ARTHUR E. FIXEL 
of the Detroit Bar 


Remedies of Defrauded 


Creditors 


1. How long have you a right to rely on a 
financial statement in extending credit? 
























2. When must debtor disclose a material 
change for the worse? 


3. When creditor has examined debtor’s books 
and business, how far has creditor a 
right to rely on a financial statement? 


4. Isa recorded chattel mortgage legal notice 
as against debtor’s statement which omits 
mention of the mortgage? 


wm 


Do you know the legal challenge against 
your customer’s financial statement if it 
is given at your desk, from his estimate 
or from memory? 


6. Do you know the forms for statements in 
use by the leading financial and mercan- 
tile institutions? 


Consult FIXEL ON FALSE FINANCIAL 
STATEMENTS for answers to the above 
and hundreds of other vital questions. 
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Baker, Voorhis & Co., 
119 Fulton St., New York City. 


Please send me one copy of Fixel, FaAtsz FInAn- 
CIAL STATEMENTs for five days’ examination. At the 
end of that time I will either send you my check for 
$8.50 or return the book to you. 
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